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COVENANTS AND RESTRICTIONS
AGAINST ABOVE GROUND UTILITIES

THESE COVENANTS AND RESTRICTIONS AGAINST ABOVE GROUND UTILTIES
(the “Covenants™) are made and executed as of the ﬂy‘ day of [ﬂa t/ , 2008, by and
between BENT TREE OF ROGERS COMMUNITY ASSOCIATION, INC.; THE BERRY FARM
COMMUNITY ASSOCIATION, an Arkansas nonprofit corporation; MONTREAUX PROPERTY
OWNERS’ ASSOCIATION, INC.; LAWRENCE AND VICTORY WORLEY; RONALD W. AND
SALLY B. MARSHALL; JEANNE GOOD; and PARAMOUNT INVESTMENTS, INC.
(collectively, the “Association”) and CARROLL ELECTRIC COOPERATIVE CORPORATION,
an Arkansas corporation and its successors and assigns (“Carroll™).

WHEREAS, Bent Tree of Rogers Community Association, Inc. is a property owners’
association created for the benefit of the Bent Tree of Rogers Addition in Benton County, Arkansas,
as more particularly described in the attached Exhibit “A” (the “Bent Tree Property™); and

WHEREAS, the Bent Tree Property is subject to that certain Declaration of Covenants,
Conditions, Restrictions, Easements, Charges and Liens on and for Bent Tree of Rogers Addition,
dated as of October 15, 2000 and filed of record in the Circuit Clerk and Ex Officio Recorder of
Deeds Office for Benton County in Record Instrument 01 001718, as amended by that certain First
Amendment to Declaration of Covenants, Conditions, Restrictions, Easements, Charges and Liens
on and for Bent Tree of Rogers Addition, dated as of August 6, 2002 and filed of record in the
Circuit Clerk and Ex Officio Recorder of Deeds Office for Benton County at Book 2002 and Page
134989, and further amended by that certain Second Amendment to Declaration of Covenants,
Conditions, Restrictions, Easements, Charges and Liens on and for Bent Tree of Rogers Addition,
dated as of November 1, 2002 and filed of record in the Circuit Clerk and Ex Officio Recorder of
Deeds Office for Benton County at Book 2002 and Page 144593, and further amended by that
certain Third Amendment to Declaration of Covenants, Conditions, Restrictions, Easements,
Charges and Liens on and for Bent Tree of Rogers Addition, dated as of February 18, 2004 and filed
of record in the Circuit Clerk and Ex Officio Recorder of Deeds Office for Benton County at Book
2004 and Page 6187 (collectively, the “Bent Tree Declaration™); and

WHEREAS, The Berry Farm Community Association is a property owner’s association
created for the benefit of The Berry Farm Addition in Rogers, Benton County, Arkansas, as more
particularly described in the attached Exhibit “B” (the “Berry Farm Property”); and

WHEREAS, The Berry Farm Property is subject to that certain Declaration of Covenants,
Conditions, Restrictions, Easements, Charges and Liens on and for The Berry Farm Addition, dated
as of October 15, 2002 and filed of record in the Circuit Clerk and Ex Officio Recorder of Deeds
Office for Benton County at Book 2003 and Page 1074 (collectively, the “Berry Farm Declaration™);
and
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WHEREAS, Montreaux Property Owners’ Association, Inc. is a property owner’s
association created for the benefit of the development known as Montreaux in Rogers, Benton
County, Arkansas, as more particularly described in the attached Exhibit “C” (the “Montreaux
Property™); and

WHEREAS, the Montreaux Property is subject to that certain Declaration of Covenants,
Conditions, Restrictions, Easements, Charges and Liens on and for the development known as
Montreaux, dated as of December 5, 2002 and filed of record in the Circuit Clerk and Ex Officio
Recorder of Deeds Office for Benton County at Book 2002 and Page 148017 (collectively, the
“Montreaux Declaration™); and

WHEREAS, Ronald W. and Sally B. Marshall , Paramount Investments, Inc., Jeanne Good
are owners of lots 1 through 3, lots 4 and 6, and lot 7, respectively, situated on West Drive in the
Cross Timbers — North Subdivision in Rogers, Benton County, Arkansas, as more particularly
described in the attached Exhibit “D"” (the “Cross Timbers Property”); and

WHEREAS, the Cross Timbers Property is subject to that certain Right-of-Way Dedication
and Easement Dedication Statement on and for the development known as the Cross Timbers —
North Subdivision, dated as of April 14, 2006 and filed of record in the Circuit Clerk and Ex Officio
Recorder of Deeds Office for Benton County at Plat Book 2006 and Pages 462 to 463 (the “Cross
Timbers Declaration) (the Cross Timbers Declaration, the Montreaux Declaration, the Berry Farm
Declaration, the Bent Tree Declaration and any other instrument granting utility easement rights
over the Properties (as defined below) being referred to collectively herein as the “Declarations™);
and

WHEREAS, there exist, or could exist through the exercise of the power of eminent domain,
utility easements along that portion of West Drive in or adjacent to the Warren Glen Subdivision, as
more particularly described in instruments filed of record on September 28, 2005 in Book and Page
2005-1179, including, those forty (40) linear feet that commence at the westernmost boundary of the
Bent Tree Property (such forty (40) linear feet being referred to herein as the “Warren Glen
Property”)

WHEREAS, Lawrence and Victory Worley are owners of undeveloped real property situated
on West Drive between the Berry Farm Property and the Cross Timbers Property as more
particularly described in the attached Exhibit “E” (the “Worley Property”) (the Bent Tree Property,
the Berry Farm Property, the Montreaux Property, the Cross Timbers Property, the Worley Property
and the Warren Glen Property being referred to collectively herein as the “Properties”); and

WHEREAS, among other things, the Declarations grant certain easements for the installation
and maintenance of utilities and drainage facilitics on or adjacent to the Properties (collectively, the
“Utility Easements™); and

WHEREARS, Carroll is an electric utility company with a right to use the Utility Easements
pursuant to the Declarations and the plats related thereto; and

WHEREAS, Carroll desires to use the Utility Easements for the purpose of installing electric
systems to provide adequate service to its members and the Association desires that fitture electric lines
be located underground; and

WHEREAS, Carroll has agreed to locate pad mounted equipment and underground electric lines
that it desires to place in the Utility Easements or otherwise on the Properties in consideration of the
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Association paying the cost of $150,661.70 {the “Underground Lines Option Amount™) to facilitate the
installation and construction of the underground conduit system (the “Underground Conduit System™);

NOW, THEREFORE, in exchange for the consideration stated in the recitais hereto, which are
hereby incorporated herein and made a part of these Covenants, and the payment by the Association of
the Underground Lines Option Amount for the Underground Conduit System, the receipt and adequacy
of which are hereby acknowledged by Carroll, Carroll does hereby covenant, promise and agree, subject
to the exceptions below, that future uses of all Utility Easements on the Properties shall prohibit
construction of or placement of utility poles and overhead lines therein; provided however, that Carroll
may set poles or construct overhead lines within a Utility Easement (i) for the purposes of decorative or
security lighting, (ii) in the event temporary power is required for purposes of construction,
reconstruction, remodeling, and other purposes, or (iii) when it is necessary to do so in order to
continue providing power to its customers while it repairs or maintains its lines or other devices.

Except as otherwise provided herein, each party to these Covenants, or any member of any
property association which is a party to these Covenants, or any individual or entity which owns any
portion of property included in the Properties (referred to collectively as an “Owner” and collectively,
as “Owners”) has the right and power to enforce, by a proceeding at law or in equity, all conditions,
covenants, restrictions and easements set forth in these Covenants. Failure of the Association or any
Owner to enforce any covenant or restriction contained herein shall not be deemed a waiver of the right
1o do so at a subsequent time.

These Covenants are hereby made and imposed for the purpose of protecting the value and
desirability of the Properties, as a whole, and shall run with the land and be binding upon, and inure
to the benefit of, the Association, the Owners, Carroll and their respective successors, transferees
and assigns and all other persons and entities, who or which have, at any time, any right, title or
interest in all or any part of the Properties.

These Covenants may be executed in multiple original counterparts and when compiled shall
constitute one and the same original document.

[This Space Intentionally Left Blank; Signatures to Follow)
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[Signature page to Covenants and Resirictions Against Above Ground Utilities)

IN WITNESS WHEREOF, the parties have executed these COVENANTS AND
RESTRICTIONS AGAINST ABOVE GROUND UTILTIES on the date set forth in the preface.

BENT TREE OF ROGERS COMMUNITY CARROLL ELECTRIC COOPERATIVE

ASSOCIAT CORPORATIO
%ﬂ l/f nee 7t By: %%@

/qU Manuj /&ﬂwﬂ‘h"b As: W i Bgm)ra.,) V,Ma-t-szcr'

THE BERRY FARM COMMUNITY
ASSOCIAZION

By: = L Ky

As: /QU %-’i Zﬂj f%pmfen‘)‘a%k/

MONTREAUX PROPERTY OWNERS’
ASSQCIAT,

/\C/S;l\ﬁt’m‘{;

PARAMOUNT INVESTMENTS, INC.

By:

As:
M_&L/ l g e ,f/c/z"/‘—:_/

LA NCE WORLEY

)
VICTORY wo EY
RONALD W. MARSHAILL

T
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[Signature page to Covenants and Restrictions Against Above Ground Ulilities]

IN WITNESS WHEREOF, the parties have executed these COVENANTS AND
RESTRICTIONS AGAINST ABOVE GROUND UTILTIES on the date set forth in the preface.

BENT TREE OF ROGERS COMMUNITY CARROLL ELECTRIC (COOPERATIVE

ASSOCIATION, INC.
By:

As:

THE BERRY FARM COMMUNITY
ASSOCIATION

By:

As:

MONTREAUX PROPERTY OWNERS’
ASSOCIATION, INC.

By:

As:

PARAMO NTS, INC.
By:

As: @MM

[

LAWRENCE WORLEY

VICTORY WORLEY

RONALD W. MARSHALL

SALLY B. MARSHALL

JEANNE GOOD

CORPORATION
By:
As:
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[Signature page to Covenants and Restrictions Against Above Ground Utilities]

IN WITNESS WHEREOF, the parties have executed these COVENANTS AND
RESTRICTIONS AGAINST ABOVE GROUND UTILTIES on the date set forth in the preface.

BENT TREE OF ROGERS COMMUNITY CARROLL ELECTRIC COOPERATIVE

ASSOCIATION, INC.
By:

As:

THE BERRY FARM COMMUNITY
ASSOCIATION

By:

As:

MONTREAUX PROPERTY OWNERS’
ASSOCIATION, INC.

By:

As:

PARAMOUNT INVESTMENTS, INC.

By:

As:

LAWRENCE WORLEY

CORPORATION
By:
As:

JEANNE GOOD
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ACKNOWLEDGMENT
STATE OF ARKANSAS

COUNTY oF %euten

On this H']'h day M'Q,U{ , 2008, before me, a Notary Public, duly commissioned,
qualified and actiﬁ,

] 1c within and for said County and State, appeared in person the within named
weent B Tate. , being the person authorized by said BENT TREE OF ROGERS
PROPERTY OWNERS’ ASSOCTATION, (“Bent Tree™) to execute the foregoing instrument, stating

is respective capacity in that behalf, to me personally well known, who stated that he was the
j:flﬂam#d Repngadahod Bent Tree, and was duly authorized in his capacity to execute the
foregoing instrument for and in the name and behalf of Bent Tree, and further stated and
acknowledged that he had so signed, executed and delivered said foregoing instrument for the
consideration, uses, and purposes therein mentioned and set forth.

)
)
)

u IN TESTIMONY WHEREOF, I have hereunto set my hand and official seal this 98, day
A4 . 2008.

, 2008.

Witness my hand and official seal this the iq H day of M-@(,i

essiee L Habe

NOTARY PUBLIC

My commission expires:

(5 ‘\\\\\IIIIHMH/’

=
z N S 0 5
= 0 EXPRELADY 2
Zz  P8g. §
% &
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ACKNOWLEDGMENT
STATE OF ARKANSAS )
)
COUNTY OF Qﬂ\\m )
On this \e\c&day Mm . 2008, before me, a Notary Public, duly commissioned,

quahﬁed and acting, within and Yor said County and State, appeared in person the within named
, being the person authorized by said CARROLL ELECTRIC
COOPERATIVE CORPORATION (the “Company”) to execute the foregoing instrument, stating
his respective capacity in that behalf, to me personally well known, who stated that he was the
Ny 4of the Company, and was duly authorized in his capacity to execute the
foregoing instrument for and in the name and behalf of the Company, and further stated and
acknowledged that he had so signed, executed and delivered said foregoing instrument for the
consideration, uses, and purposes therein mentioned and set forth.

IN TESTIMONY WHEREOF, I have hereunto set my hand and official seal this \q*b day
, 2008.

NOTARY PUBLIC )

My commission expires:

g, JENNIFERM. RAY
:-"??iw K3 Benton County
Themci i My Commission Expires
Kl January 18, 2015
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ACKNOWLEDGMENT

STATE OF ARKANSAS )
)
COUNTY OF 591/\5[0‘7‘\ )

On this /8 ‘p—"aay MM » 2008, before me, a Notary Public, duly commissioned, qualified
and acting, wit/l;}n d "for said County and State, appeared in person the within named

Sames uﬁ.ixs , being the person authorized by said THE BERRY FARM
COMMUNITY ASSO@JIATION, an Arkansas nonprofit Corporation, (“Berry Farm™) to execute the
foregoing instrument, stating his respective capacily\in that behalf, to me personally well known,
who stated that he was the Ay¥an [ Berry Farm, and was duly authorized in his
capacity to execute the foregoing instrument for and in the name and behalf of Berry Farm, and
further stated and acknowledged that he had so signed, executed and delivered said foregoing
instrument for the consideration, uses, and purposes therein mentioned and set forth.

IN TESTIMONY WHEREOF, I have hereunto set my hand and official seal this /7 Aﬁay

, 2008,
Witness my hand and official seal this the /4 A £ /’407/ , 2008.
NOTARY PUBLIC N
My commission expires:
/1 —03-20llb
VINCENT E. TATE
12357356
NOTARY PUBLIC
BENTON COUNTY,
My Commission Expires 11-03-2018
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ACKNOWLEDGMENT
STATE OF ARKANSAS )
)
COUNTY OF _eitfen )
On this Iﬁﬁday MZL\/ , 2008, before me, a Notary Public, duly commissioned, qualified
and acting, within and /for Sald County and Siate, appeared in person the within named
6 e fe e , being the person authorized by said MONTREAUX PROPERTY

OWNERS’ ASSOCIATION, INC., (“Montreaux”) to execute the foregoing instrument, stating his
respective capacity in that behalf, to me personally well known, who stated that he was the

Ey T of Montreaux, and was duly authorized in his capacity to execute the
foregoing instrument for and in the name and behalf of Montreaux, and further stated and
acknowledged that he had so signed, executed and delivered said foregoing instrument for the
consideration, uses, and purposes therein mentioned and set forth.

"
IN TESTIMONY WHEREQF, I have hereunto set my hand ?nd official seal this /& " day

NOTARY PUBLIC V¥

My commission expires:

[-03-2¢iL

VINCENT E.
TATE

NOTARY PUBLIC
BENTON COUNTY,
My Oommissaon Expiru 11-03-2016
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STATE OF ARKANSAS }

)

COUNTY OF_Seb. )
On this / T@day M o | , 2008, before me, a Notary Public, duly commissioned, qualified
and acting, within and{ for said County and State, appeared in person the within named
[raY , being the person authorized by PARAMOUNT INVESTMENTS,
INC. (the “Company™) to execute the foregoing instrument, stating his respective capacity in that
behalf, to me personally well known, who stated that he was the fecm%n/ of the

Company, and was duly authorized in his capacity to execute the foregoing instrfiment for and in the
name and behalf of the Company, and further stated and acknowledged that he had so signed,
executed and delivered said foregoing instrument for the consideration, uses, and purposes therein
mentioned and set forth.

IN TESTIMONY WHEREQF, 1 have hereunto set my hand and official seal this l Q#d_ay
AA Q_/# , 2008,

My commission expires:

| iy INNETTE NICHOLS

i 3.: MYCOMMISSJON#12359473
pmeg § EXPIRES: Apil 8, 2017
i _"pmwmmcmmw

ACKNOWLEDGEMENT
STATE OF )
COUNTY OF g
On this the  day of , 2008, before me, , the

undersigned officer, personally appeared LAWRENCE WORLEY, known to me (or satlsfactorlly
proven) to be the person whose name is subscribed to the within instrument and acknowledged that
she executed the same for the purposes therein contained.

In witness whereof I hereunto set my hand and official seal.

{Notary Public)
My Commission Expires:

(SEAL)
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STATE OF ARKANSAS )
COUNTY OF ;
On this day » 2008, before me, a Notary Public, duly commissioned, qualified

and acting, within and for said County and State, appeared in person the within named
, being the person authorized by PARAMOUNT INVESTMENTS,
INC. (the “Company”) to execute the foregoing instrument, stating his respective capacity in that
behalf, to me personally well known, who stated that he was the of the
Company, and was duly authorized in his capacity to execute the foregoing instrument for and in the
name and behalf of the Company, and further stated and acknowledged that he had so signed,
executed and delivered said foregoing instrument for the consideration, uses, and purposes therein
mentioned and set forth.

IN TESTIMONY WHEREOF, I have hereunto set my hand and official seal this day
, 2008.

NOTARY PUBLIC

My commission expires:

ACKNOWLEDGEMENT
STATEOF A koarsas )

)
COUNTY OF _ Bt )

On this the }{ %ay of Moy , 2008, before me, lﬁncehﬂ—ﬁ Tate— | the
undersigned officer, personally appeared.AWRENCE WORLEY, known to me {or satisfactorily
proven) to be the person whose name is subscribed to the within instrument and acknowledged that
she executed the same for the purposes therein contained.

In witness whereof 1 hereunto set my hand and official seal.

(Notary Public)
My Commission Expires:
1{- 03 - Zell, VINC1E2§JTEB'GTATE
(SEAL) BENTOI:OJSRY PUBLIC
My Commission mr’eu 11-03-3)‘5%
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ACKNOWLEDGEMENT

STATEOF  Arkansas )
)
COUNTY OF _Behn )

On this the [Ljﬂ' day of /Mf"/ , 2008, before me, |/mu4~3*‘ E, 7;*/, the
undersigned officer, personally appeared VICTORY WORLEY, known to me (or satisfactorily
proven) to be the person whose name is subscribed to the within instrument and acknowledged that
she executed the same for the purposes therein contained.

In witness whereof I hereunto set my hand and official seal. %

(Notary Public)
My Commission Expires: VINCEI;I;I' E. TATE
[-03-Z20lf NOTARY PUBLIC

(SEAL) BENTON COUNTY, ARKANSAS

My Commission Expires 11-03-20168

ACKNOWLEDGEMENT
STATE OF )}

)

COUNTY OF )
On this the day of , 2008, before me, , the undersigned

officer, personally appeared RONALD W. MARSHALL , known to me {or satisfactorily proven) to
be the person whose name is subscribed to the within instrument and acknowledged that she
executed the same for the purposes therein contained.

In witness whereof I hereunto set my hand and official seal.

(Notary Public)
My Commission Expires:

(SEAL)
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ACKNOWLEDRGEMENT
STATROF )
COUNTY OF :
On this the ____ day of , 2518, hefore me, , the

undersigned officer, personally appeared VICTORY WORLEY, known Lo me (or satisfactorily
proven) to be the person whose name is subscribed to the within instrument and acknowledged that
she executed the same for the purpuses therein comtained.

In witness wherenf T hercunta set my hand and official scal.

(Notary Pablic)
My Commission Expircs:
(SEAL)
ACKNOWLEDGEMEN |
STATEOF . )
COUNTY OF _f3. g fev” ;

On this lhcﬁ day of _Alers, . 2008, before m%_ﬁz&ﬂ, the undersigned
olfwes, personally appeared RONALD W. MARSHALL , ko to me {or satisfactorily proven) to
he the person whose name is subscribed to the within instrument and acknowledged that she

cxecuted the same for the purposcs theecin contained.

lirwitness whereof [ hereunto set my hand and official seal.

Tut Kons. Tl

7 (Nowary Public)

My Commission Expires:

'}

(SHAL)

bs1°d 212158664101 €2t Scb 8.8 ONDB NIvH IBY0M0dA:wodd 55T BRAS-6T-AUW
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ACKNOWLEDGEMENT

STATE OF Q A )

COUNTY OF 6&%7[9/‘ g

On this the /=X pday of Lok , 2008, before me, g:‘_;gfo Vil &3&‘ é the
undersigned officer, personally appeared SALLY B. MARSHALL, known 0 me (or satisfactorily
proven) to be the person whose name is subscribed to the within instrument and acknowledged that
she executed the same for the purposes therein contained.

In witness whereof 1 hereunto set my hand and official seal.

T s, Trauddl

7/ (Notary Public)

ACKNOWLEDGEMENT
STATE OF )
COUNTY OF g
On this the ____ day of , 2008, before me, , the

undersigned officer, personally appeared JEANNE GOOD, known to me (or satisfactorily proven) to
be the person whose name is subscribed to the within instrument and acknowledged that she
executed the same for the purposes therein contained.

In witness whereof [ hereunto set my hand and official seal.

(Notary Public)
My Commission Expires:

(SEAL)
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ACKNOWLEDGEMENT
STATE OF )
COUNTY OF ;
On this the __ day of , 2008, before me, , the

undersigned officer, personally appeared SALLY B. MARSHALL known to me {or satlsfactonly
proven) to be the person whose name is subscribed to the within instrument and acknowledged that
she executed the same for the purposes therein contained.

In witness whereof T hereunto set my hand and official seal.

(Notary Public)
My Commission Expires:

(SEAL)

ACKNOWLEDGEMENT

STATEOF  Avkansas )

)

COUNTY OF _ Bestfrn )
On this the { 5$day of /’Wdﬁj , 2008, before me, (fncea!* E T¥e , the
undersigned officer, personally appeared JEANNE GOOD known to me (or satisfactorily proven) to

be the person whose name is subscribed to the within instrument and acknowledged that she
executed the same for the purposes therein contained.

In witness whereof I hereunto set my hand and official seal.
‘%)/\

- (N otary\'P'ublic)
My Commission Expires:
/f-63~2at1f VINCENT E. TATE
(SEAL) NOTARY PUBLIC
BENTON COUNTY, ARKAN:
My Comeniasion Expires 11-03-2016




Book 21108 fnee 358 FS
fecorded in bthe Above

DEEGF PBook & Poge

9L B E00E

EXHIBIT “A”

LEGAL DESCRIPTION
OF
BENT TREE PROPERTY

PHASE 1 AEGN, QESCRIPTION:

4 OF THE ME 1/4 AND PART OF THE NE 1/4 OF THE & 174
E?Hsecnm gfl's aa'f"m” P 19 Hﬂl—'ﬂH/, RANGE Y0 WEST BEMION COUNTY, £3
BONG MORE PARTICULARLY DESCRIBED AS FOLLOWS:

STGINNING AT THE M CORNER OF THE MW 174 OF THE NE 1/4 DF SAD SECTION JX

:T%ﬁ SETIS'SAE 51213 FEET 10 THE POINT OF BECINNING FOR PRASE f; THENCE

SAGAYA4'E B11.51 FEET; THENCE SOO08'STE 81378 FEET: THENCE MP926'4S'E 42935

FEET, THENGE SOS46'SSTE 541.02 FEEN; THENCE SBX2H W 49188 FIET: ?!lEHCE

HES 5750w 2087.35 FEET; THENCE NOC'OS'S4™E 160.00 FEET; THENCE HUZ41'37°W 5007

FEET; THENCE NOOOB'S7'% 130.93 FEET; THENCE N&G'Y7'50"W 37275 FEET: THEHCE .

HOOGSS4"E 701.34 FEET: THEMCE H&fnaém"w 1:}%5;& ﬁﬁ&u%t uunr.’ uz_c': H?:Nzl':crm,
- 1 10 POINT PHASE 1,

THEMCE NIOOS 15" W 143.05 FEET o ks ‘

24,32 ACHES MORE OR LESS,

LE: PROM: 2

A PART OF THE MW1/4 OF THE NE! /4 OF SECTION 33, TOWNSH 19
Nm.nmm»ésf.uwornéms.mﬂm.
ARKANGAR, AND BEING MORE PARTICULARLY DESCREED AS FOLLOWS:

aemm«ouwunmorm:mﬂormm{cwwn
SECTION 313, SAD POT BEING A FOUND STOME: THEMCE ™E

LESS, AND SURETY TO THE MIGHY-OF—-WAY GF WEST DRIVE ALONG
THE SOUTH SEXE THEREDS AND TO ANY OTHER BIGHTS—CF=WAY,
EASEMENTS AND RESTRICTIVE COVEMANTS OF RECORD OR FACT.
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EXHIBIT “B”

LEGAL DESCRIPTION
OF
THE BERRY FARM PROPERTY

THE S 1/2 OF THE NE 1/4, AND PART OF
4 OF THE SE 1/4, &1L N SECTION 33 OF
RANGE 30 W, BEWC TRACTS 2, 3, 4.
AND PART OF TRACTS 1 AND 5, AL OF A TRACT LAYOUT
FOR O NEL. FLED FOR RECORD N PLAT RECORD [l AT
PAGE 250 AND (THER LANDS, BERC WORE PARTICULARLY
OESCRISED AS FOLLOWS:
BEGINNING AT THE MW CORNER OF THE SE /4 OF THE
NE 1/4 OF SAI0 SECTION 33 SAID POINT BEING & PK
NAIL IN WEST DRME:  THENCE SBU47'35"F  229.71 FEET
TO A SET IRON PR THENCE SOOMO6'22"W 1319.00
FEET TO A SET MON PIN; THENCE NO9™41" "W 328.05
FEET T0 A SET WON PiN FOR TRACT ¢ AND TRAGCT 5
BACK LOT CORNER; THENCE MB0'44°'08™W ALONG THE
TRACY 4 AND 5 LOT LINE 231.74 FEET T & SET IRON
PiN:  THENCE NBG'17°08"W S0.02 FEET TO A SEY mon
FIN;  THENCE NBT34'05"W 378,17 FEET: THENCE
NOTOY'S4E SAB53 FEET TO A SET FX NAL N PACK
LANE FOR THE TRACT 2 GORNER: THENCE 5894355 F
335.13 FEET TO A FOUND /RON PIN BETWEEN TRACTS 1
AND 2, THEHCE MOD'O4"38"E 329,63 FEET To A SET PK
NAL IN WEST ORNE ON THE TRACT 1 NORTH LINE:
THENCE SB0°37'50°F 325.00 FEET TO THe POINT OF
BEGINMING, CONTANING 27.42 ACRES MORF OR LESS,
SUBJECT TO WEST ORVE ON THE NORTH, PACK |ANE Of
THE WEST. AND ALL EASEMENTS oF RECORD OR FACT.
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EXHIBIT “C”

LEGAL DESCRIPTION
OF
MONTREAUX PROPERTY

A PART OF THE EAST HALF OF THE NORTHEAST QUARTER OF SECTION 33,
TOWNSHIP 19 MORTH, RAMGE 30 WEST OF THE FIFTH PRINCIPAL MERIDIAN, BENTON
COUNTY, ARKANSAS, MORE PARTICULARLY DESCRIBED AS FOLLOWS:

BEGINNING AT A FOUND 5/8" REBAR FOR THE SOUTHEAST CORNER OF SAID
NORTHEAST QUARTER; THENCE NORTH 853058 WEST $91.62 FEET TO A FOUND
5/8" REBAR ON THE EAST LINE OF BERRY FARM SUBDMSION, AS FILED IN PLAT
R P-4 AT PAGE B86 OF THE BENTON COUNTY RECORDS; THENCE NORTH
0'06'22" EAST 135575 FEET TO A POINT N WEST DRNVE; THENGE ALONG WEST ,
DRIVE NORTH 84'02°4¢6" EAST 332.15 FEET; THEMCE SOUTH 0'08'22" WEST 71.93
FEET; THENCE SOUTH £8°51'31" EAST 3247 FEEY TO A FOUND 71/2° REBAR;
THENCE SQUTH 005'47" WEST egg oo FEET TO A FOUND 1/2* QFBAR; THENCE
SOUTH 29°38'30" EAST 628.90 FEET TO A FOINT N BELLVIEW ROAD ON THE EAST
UNE OF SAID NORTHEAST QUARTER; THENCE SOUTH (08°02" WEST 333.60 FEET
10 THE POINT OF BEGINNING, CONTAINING 16.21 ACRES, MORE OR LESS, SUBJECT
TO ANY EASEMENTS QR RIGHTS-OF -WAY OF RECORD OR FACT.
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EXHIBIT “D”

LEGAL DESCRIPTION
OF
CROSS TIMBERS PROPERTY

A Fart of the Soullnvast Quarier (SW1H) of the Northeast Quartar (NE 1/3) of Sectien 33,
Townshiip 19 Novth, Range 30 West, Rogers, Benlon County, Arkenses. Being More
Particulalry Described as Foliows:

Heginning st the Nerthwest Comer of said SW1A of the NE1/, Thence S 884731°E,
§60.04 Feal Along The Narth Line of Said SW1/ of the NE1/4: Thenes Leaving Sald
North Line, S 01°02'16% W, 230.00 Fest; Thenca N 837°31" W, 68000 Feet fo the West
Line of Sald SW1/4 of the NE14; Thenca NO1°07'57 E, 330.00 Fest Along Said Wast
Line to the Paint of Begiraing, Coniaining 5.00 Acres, Mora of Less.




EXHIBIT “E”

LEGAL DESCRIPTION
OF
THE WORLEY PROPERTY

Part of the SWY of the NE% of Section 33, Township 19 North, Range
30 West, described as folleows: Beginning 990 feet North of the SE
corner of said SWi, NEX; thence West 640 feet; thence North 330
feet; thence East 660 feet; thence South 330 feet to the point of
beginning. Also known as Tract 1 of Plat Record "U", Page 250.

SUBJECT to the following restrictions on use of property - Mo property
=hall be used exclusively for a single family residence consisting of
not less than 1200 sq. ft. in size excluding amy living levels above
the grourd floor, all pmeches, garages, and awnings.
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OF
COVENANTS, CONDITIONS, RESTRICTIONS,
EASEMENTS, CHARGES AND LIENS
ON AND FOR
THE BERRY FARM ADDITION

This DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS,

EASEMENTS, CHARGES AND LIENS is made and effective as of the _  day of

, 2002, by Berry Farm Associates, LLP, an Arkansas limited liability company

duly authorized to do business in the State of Arkansas {sometimes referred to herein as the
"Declarant").

PREAMBLE

The Declarant is the owner and developer of certain real property to be hereafter
commonly known and described as the The Berry Farm Addition, which is a master
planned residential community consisting of an approximately 30.00 acre tract of land (the
"Addition"). The Addition is currently zoned by the City of Rogers, Benton County,
Arkansas, as R-TA (Low Density Pure Residential) in accordance with the Zoning
Ordinance, as hereinafter defined.

The Declarant desires to take advantage of the unique features of the Addition, and
proposes to establish and implement highly sophisticated plans for residential living,
aesthetic and quality-of-life considerations. The purposes of this Declaration are to (a)
protect the Declarant and the Owners, as hereinafter defined, against the improper
development and use of Lots, as hereinafter defined, within the Addition; (b} assure
compatibility of design of improvements within the Addition; (c) secure and preserve
sufficient setbacks and space between buildings so as to create an aesthetically pleasing
environment; (d) provide for landscaping and the maintenance thereof and of the Common
Properties, as hereinafter defined; and (e) in general, encourage construction of attractive,
high quality, permanent improvements that will promote the general welfare of the
Declarant and the Owners. In view of the Declarant's long-range plans, the Declarant
desires to impose these restrictions on the Addition now and yet retain reascnable
flexibility to respond to changing or unforeseen circumstances so as to guide, control and
maintain the first-class quality and distinction of the Addition. The restrictive covenants
herein below are designed to also comply with the requirements of the Zoning Ordinance
and the Existing Restrictions, as hereinafter defined, to better ensure the care and
maintenance of the properties located within the Addition, including the Common
Properties, and to preserve the best interests of the Declarant and of the Owners of Lots
located within the Addition after completion of all development and construction therein.

The Berry Farm Community Association has been or shall be chartered as a non-
profit Arkansas corporation to assist in the ownership, management, use and care of the
various properties located within the Addition, including the Common Properties, and to

Declaration of Covenants Page 1 of 55
for The Berry Farm Addition
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assist in the administration and enforcement of the covenants, conditions, restrictions,
easements, charges and liens set forth within this Declaration.

The Declarant hereby establishes the Original Declaration in its entirety to be and
read as follows:

DECLARATION

The Declarant hereby declares that the Addition and such additions thereto as may
hereafter be made pursuant to Article Il hereof, are and shall be owned, held, mortgaged,
transferred, sold, conveyed and occupied subject to the covenants, conditions restrictions,
easements, charges and liens hereinafter set forth.

ARTICLE |
CONCEPTS AND DEFINITIONS

The following words, when used in this Declaration or in any amended or
supplementary Declaration (unless the context shall otherwise clearly indicate or prohibit),
shall have the following respective concepts and meanings:

“Addition” shall mean and refer to The Berry Farm Addition to the City of
Rogers, Benton County, Arkansas, and the lots or parcels of real property pertaining
thereto, more particularly described on Exhibit “A” attached hereto and made a part
hereof for all purposes, together with all and singular all easements in or upon or
benefiting the Addition and all other rights and appurtenances belonging or in
anywise pertaining thereto.

“Amended Declaration” shall mean and refer to each and every instrument
recorded in the Records which amends, supplements, modifies, clarifies or restates
some or all of the terms and provisions of this Declaration.

“Annual Assessment” shall have the meaning specified in Section 5.3 below.

“Approved Builder List” shall mean a list established from time to time by
the Declarant or the RARC which shall set forth the names of the Approved
Builders, as contemplated by Section 8.5 hereof.

“Approved Builder” shall mean those contractors and subcontractors who
the Declarant or the RARC has designated as "Approved” as contemplated by
Section 8.5 hereof, and who shall be permitted to construct, as a contractor or
subcontractor, all or any portion of the Structures or Improvements on any
Residential Lot.

“Articles” shall mean and refer to the Articles of Incorporation of the
Association, as the same may be from time to time duly amended or modified.

Declaration of Covenants Page 2 of 55
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“Assessment” or “Assessments” shall mean and refer individually or
collectively to the Annual Assessments, the Special Group Assessments and the
Individual Assessments, where the context requires.

“Association” shall mean and refer to THE BERRY FARM COMMUNITY
ASSOCIATION, which is or shall be formed as an Arkansas nonprofit corporation
which has the power, duty and responsibility of maintaining and administering
certain portions of the Addition and all of the Common Properties, administering
and enforcing the Covenants and otherwise maintaining and enhancing the quality
of life within the Addition and/or the Subdivision.

#Board” shall mean and refer to the Board of Directors of the Association.

“Bylaws” shall mean and refer to the Bylaws of the Association, as adopted
and amended from time to time in accordance with the provisions of this
Declaration and the Arkansas Nonprofit Corporation Act of 1993 or other applicable
laws promulgated by the State of Arkansas.

“Charges” shall mean and refer to charges imposed against an Owner
delinquent in the payment of his/her/its Assessments, including, but not limited to
the "fines" as described in Section 6.2(d) hereof, together with the charges and fees
contemplated by Section 4.7 hereof.

“Class A Member” shall mean each Owner of a Residential Lot and each
Resident (other than an Owner) of a Residential Lot.

“Class B Member” shall mean the Declarant.
“City” shall mean and refer to the City of Rogers, Benton County, Arkansas.

“Common_Properties” shall mean and refer to any and all areas of land
within the Addition which are known, described or designated as green areas,
common areas, the Streets, any controlled access areas and monitoring devices,
street lighting and signs (and all elements thereof), detention ponds, entryways,
monurments, gates and gate houses, perimeter fences and walls, off-site monuments
and directional signs, landscape easements, and any greenbelt and the like,
including, without limitation, those shown on any Plat, as well as those not shown
on a Plat but which are intended for or devoted to the common use and enjoyment
of the Members of the Association, together with any and all improvements that are
now or that may hereafter be constructed thereon. The "Common Properties” shall
also include any and all public right-of-way lands for which the City has required
that the Declarant and/or the Association expend private, non-reimbursable time
and monies to care for and maintain, such as, but not limited to, street medians,
streetscape, hike and bike trails and park areas.

Declaration of Covenants Page 3 of 55
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“Covenants” shall mean and refer to all covenants, conditions, restrictions,
easements, charges and liens set forth within this Declaration or any Amended
Declaration.

“Declarant” shall mean and refer to Berry Farm Associates, LLP, an Arkansas
limited liability partnership, and any or all successors and assigns of Berry Farm
Associates, LLP with respect to the voluntary disposition of all (or substantially all} of
the right, title and interest of Berry Farm Associates, LLP, in and to the Addition;
provided however, no Person merely purchasing one or more Lots from Berry Farm
Associates, LLP or its successors or assigns in the ordinary course of business shall
be considered a "Declarant," including without limitation any Approved Builder.

“Declaration” shall mean and refer to this particular instrument entitled:
"DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS, EASEMENTS,
CHARGES AND LIENS ON AND FOR THE BERRY FARM ADDITION," together
with any and all amendments or supplements hereto.

“Deed” shall mean and refer to any deed, assignment, testamentary bequest,
muniment of title or other instrument, or intestate inheritance and succession,
conveying
or transferring fee simple title or a leasehold interest or another legally recognized
estate in a Lot.

“Design Guidelines” shall mean and refer to either the Residential Design
Guidelines.

“Development Period” shall mean a period commencing on the date of the
recording of the original Declaration in the Records and continuing thereafter until
and ending on the earlier of (a) the date of the completion of construction of
Dwelling Units on more than twenty-five (25%) of the Residential Lots in the
Addition, or (b} the date the Declarant voluntarily terminates its Class B Member
status by recording a written notice of such termination in the Records.

“Director” shall mean and refer to any duly elected member of the Board.

“Dwelling Unit” shall mean and refer to any building or portion of a building
situated upon any Residential Lot which is designed and intended for Residential
Use.

“Easement Areas” shall mean and refer to those areas which may be covered
by an easement specified in Article X below.

“Eligible Insurers” is defined in Article Xl below.

Declaration of Covenants Page 4 of 55
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“Eligible Mortgagees” is defined in Article XIl below. -

“Exempt Property” shall mean and refer to the following portions of the
Addition: (a) all land and Improvements owned by the United States of America,
the State of Arkansas, Benton County, the City of Rogers, or any instrumentality,
political subdivision or agency of any such governmental entity acting in a
governmental (rather than a proprietary) capacity; (b} all land and Improvements
owned (including legal and beneficial ownership, whether now or in the future) by
the Association or constituting a portion of the Common Properties; (c) all land and
Improvements which are not only exempt from the payment of ad valorem real
property taxes by Taxing Authorities, but also are exempt from the payment of any
assessments hereunder as expressly determined by written resolution of the
Declarant and/or the Board; (d) such other lands and/or Improvements and/or Lots
which are specifically exempted from the payment of Annual Assessments in
accordance with a special resolution of the Board; and (e) any portion of the
Addition that is owned by the Declarant, including any portion of the Common
Properties.

“Fiscal Year” shall mean each twelve (12) month period commencing on
January 1 and ending on the following December 31, unless the Board shall
otherwise select an alternative twelve month period

“Front Yard” shall mean and refer to (a) as to interior Lots, the front yard area
of the residence between the street (on the one hand) and the dwelling exterior and
fence (on the other hand) and (b) as to corner Lots, the front yard area of the
residence between the street (on the one hand) and the dwelling exterior and fence
{on the other hand), and that potion of the side yard area exposed to the street,
between the street {on the one hand) and the dwelling exterior and fence (on the
other hand), but excluding patios, courtyards and fenced areas, unless otherwise
defined by the Board.

“Front_Yard Maintenance” shall mean and refer to normal and routine
maintenance of Front Yards, as determined from time to time by the Board,
including but not limited to (a) mowing and edging Front Yards, (b) trimming Front
Yards with lawn maintenance equipment, and (c) fertilizing, trimming shrubbery,
turning flower beds and applying insect control chemicals to Front Yards. The term
"Front Yard Maintenance" shall not, in any event, include the trimming of trees,
planting of shrubbery, grass, trees or other landscaping, installing or maintaining
irrigation systems, or any other maintenance or service determined by the Board not
to be within normal and routine maintenance of Front Yards.

“Improvement” shall mean any physical change to raw land or to an
existing Structure which alters the physical appearance, characteristics or properties
of the land or Structure, including but not limited to the new construction of a
Structure or Structures and related amenities, adding or removing square footage
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altering the size, shape or physical appearance of any Structure or any building or

other improvement, temporary or permanent, located on any Lot.

“Individual Assessments” shall mean and refer to the assessments that may
be from time to time imposed upon an individual Owner in accordance with the
provisions of Section 5.1 hereof.

“Institutional Mortgage” shall mean and refer to any bona-fide mortgage,
lien or security interest held by a bank, trust company, insurance company, savings
and loan association or other recognized lending institution, or by an institutional or
governmental purchaser of mortgage loans in the secondary market, such as Federal
National Mortgage Association, ("FNMA"), Federal Home loan Morigage
Corporation ("FHLMC"), The Federal Housing Administration ("FHA"), The Veterans
Administration ("VA"), or their successors, or guaranteed or subsidized by the FHA
and/or VA.

“Lot” or “Lots” shall mean and refer to a Residential Lot or any other type of
lot reflected on any Plat or all of the Residential Lots.

“Managing Agent” shall mean and refer to any Person who has been
designated or engaged by the Board to manage the affairs of the Association, to the
extent the Board elects to make such designation.

“Maximum_Rate” shall mean and refer to the maximum rate of interest
permitted to be charged by the applicable law of the State of Arkansas.

“Member” shall mean and refer to each Resident or Owner, who is in good
standing with the Association, who has filed a proper statement of residency with
the Association, who has complied with all directives and requirements of the
Association, and who otherwise satisfies the requirements set forth in Section 3.1
hereof. Membership shall consist of two (2) classes, the Class A Members and the
Class B Member.

“Owner” shall mean and refer to the holder(s) of record title to the fee simple
interest of any Lot whether or not such holder(s) actually reside(s) on any part of the
Lot.

“Payment and Performance Lien” shall mean and refer to the lien described
within Sections 5.8 and 5.9 below.

“Person” shall mean an individual, partnership, corporation, limited liability
company, joint stock company, trust {(including a business trust), unincorporated
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thereof.

“Plat” or “Plats” shall mean and refer to the final subdivision plat or plats of
the Subdivisions, which have been approved by the City and filed and recorded in
the Records.

“Records” shall mean the Public Real Estate Records as maintained in the
office of the Circuit Clerk and Ex-Officio Recorder of Benton County, Arkansas,
including the Map and Plat Records of Benton County, Arkansas.

“Resident” shall mean and refer to:

(a) each Owner of the fee simple title to any Residential Lot within
the Addition; and

(b) each Person residing within any part of the Addition who is a
bond-fide lessee pursuant to a legally cognizable lease agreement with an Owner;
and

{c) each individual lawfully domiciled in a Dwelling Unit other
than an Owner or bona-fide lessee.

“Residential Architectural Review Committee” or “RARC” shall mean and
refer to that particular committee which may be from time to time appointed or
selected pursuant to Section 8.1 hereof.

#Residential Design Guidelines” shall mean and refer to those particular
standards, restrictions, guidelines, recommendations and specifications, described
herein or from time to time promulgated by the RARC, applicable to most of the
aspects of construction, placement, location, alteration, maintenance and design of
any improvements to any Residential Lot within the Addition, and all amendments,
bulletins, modifications, supplements and interpretations thereof.

“Residential Lot” shall mean and refer to each separately identifiable portion
of the Addition which is (a) platted into individual Lots and becomes a part of the
Subdivision pursuant to a Plat filed and recorded in the Records, (b) assessed by any
one or more of the Taxing Authorities, (c) to be used solely for a Residential Use
and (d) not intended to constitute any portion of the Common Properties.

“Residential Use” shall mean and refer to any use and/or occupancy of any
Residential Lot as a residence by a single person, a couple, a single family or a
permitted family size group of persons approved by the Board.

Declaration of Covenants Page 7 of 55
for The Berry Farm Addition




2003 1086
Recorded in the Above
Depd  Buok & Pase
] O1-13-700% il
“Special Group Assessments” shall mean and refer to assessme#tsj?mmo?gd
2peclal LIroup ASSeSSments p

upon the Owners for capital improvements or unusual or emergency matters, in
accordance with the provisions of Section 5.4 hereof.

“Stabilization Date” means the date on which the Declarant has completed
construction of all infrastructure constituting applicable portions of the Common
Properties in accordance with its development plan, as certified by Declarant.

“Stabilization Year” means the Fiscal Year immediately following the Fiscal
Year in which the Stabilization Date occurs.

“Streets” shall mean the right-of-way of all private streets, sidewalks and
other rights-of-way situated within, and shoewn on the Plats, together with all
pavement, curbs, streetlights, signs and related facilities thereon.

“Structure” shall mean and refer to: (a) any thing or device, other than trees,
shrubbery (less than two (2) feet high if in the form of a hedge in respect to a
Residential Lot) and landscaping (the placement of which upon any Residential Lot
shall not adversely affect the appearance of such Residential Lot), including but not
limited, to any building, improvement, parking facility or area, garage, porch, shed,
greenhouse or bathhouse, cabana, coop or cage, covered or uncovered patio,
swimming pool, play apparatus, clothesline, fence, curbing, paving, wall or hedge
(more than two (2) feet high if in the form of a hedge in respect to a Residential Lot),
signboard or other temporary or permanent living quarters or any temporary or
permanent improvement to any Lot; (b} any excavation, fill or ditch; (c) with respect
to Residential Lots and, any enclosure or receptacle for the concealment, collection
and/or disposition of refuse; and (d) any change in the grade of any Lot which
involves a change of more than three (3) inches from the existing grade initially
approved by the applicable RARC.

“Subdivision” or “Subdivisions” shall mean and refer to a subdivision or
subdivisions of all or a portion of the Addition, in accordance with a Plat or Plats
thereof heretofore or hereafter filed of record in the Records, as well as any and all
revisions, modifications, corrections or clarifications thereto.

“Taxing Authorities” shall mean and refer to Benton County, the Benton
County School District, the City and the State of Arkansas and any and all other
governmental entities or agencies which have, or may in the future have, the power
and authority to impose and collect ad valorem taxes on real property estates, in
accordance with the Arkansas Constitution and applicable statutes and codes.

“Trustee” shall mean and refer to Louis R. Winski, Craig Smith, or Mike and
Heather Philip ., their successors and assigns.
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“Zoning Ordinance” shall mean and refer to the provisions relating to R-1A
zoning as provided by the ordinances of the City of Rogers, Benton County,

Arkansas.

ARTICLE I
PROPERTY SUBIECT TO THIS DECLARATION

Section 2.1. Existing Property. The real property which is, and shall be, held,
transferred, sold, conveyed and occupied subject to this Declaration shall be the real
property more particularly described in the attached Exhibit “A”, referred to herein as the
“Addition”.

Section 2.2. Additions to Property. Additional land(s) may become subject to this
Declaration, or the general scheme envisioned by this Declaration, as follows:

(a) The Declarant may (without the joinder and consent of any Person}
add or annex additional real property to the scheme of this Declaration within the term of
this Declaration by filing of record an appropriate enabling declaration, generally similar to
this Declaration, which may extend the scheme of the Covenants to such property;
provided further however, such other declaration(s} may centain such complementary
additions and modifications of these Covenants as may be necessary to reflect the different
character, if any, of the added properties and as are not inconsistent with the concept and
purpose of this Declaration, the Zoning Ordinance and the Existing Restrictions.

(b) No land parcels gutside the original perimeter of the Addition may be
annexed without the consent of (i) at least two-thirds (2/3) of the Owners of Residential Lots
in the Addition, and {ii} the Declarant (during the period the Declarant remains a Class B
Member).

(©) Any additions made pursuant to this Section 2.2, when made, shall
automatically extend the jurisdiction, functions, duties and membership of the Association
to the properties added and correspondingly subject the properties added to the covenants
of the enabling declaration.

ARTICLE Il
MEMBERSHIP; VOTING
RIGHTS IN THE ASSOCIATION

Section 3.1. Membership.

(a) Each and every Owner of each and every Lot within the Subdivision
shall automatically be, and must at all times remain, a Member of the Association in good
standing. Each and every Resident (who is not otherwise an Owner) may, but is not
required to, be a non-voting Member of the Association. Membership of an Owner in the
Association shall be appurtenant to and may not be separated from the interest of such
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for being a Member; however a Member's privileges to use the Common Properties may be
regulated or suspended as provided in this Declaration, the Bylaws or the rules and
regulations promulgated by the Board. Any Person who holds an interest in and to all or
any part of a Lot merely as security for the performance of an obligation shall not be a
Member.

(b) During the Development Period, the Association shall have two (2)
classes of Members:

Class A:
The Class A Members, shall include:
(i) all Owners (other than the Declarant) of Residential
Lots; and
(i) all Residents (not otherwise Owners) who have properly
and timely fulfilled all registration and related
requirements prescribed by the Association.
Class B: The Class B Member shall be the Declarant.

Section 3.2. Transfers. The membership of an Owner may not be severed from or in
any way transferred, pledged, mortgaged or alienated except upon the sale, assignment or
transfer of such Owner's interest in all or any part of such Owner's Lot and then only to the
purchaser, assignee or transferee as the new Owner of the Lot in question. Each Owner
shall notify the Association of any transfer or assignment of the fee title to his/her/its Lot.
Such transfer shall automatically operate to transfer the membership to the new Owner
thereof,

Section 3.3. Voting Rights.

() During the Development Period only the following class of Members
shall constitute the voting Members of the Association:

Class B: The Class B Member shalt be entitled to cast one (1) vote for
each Residential Lot located with the Subdivision.

During the Development Period all votes relating to the ownership of a Residential Lot
shall be cast by the Declarant to the exclusion of the Class A Members.

(b) Following the expiration of the Development Period the following
class of Members shall constitute the voting Members of the Association:
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Class A: The Owner(s) of each Residential Lot in good standing shali be

entitled to one (1) vote per Residential Lot. Where more than
cne {1) Owner owns and holds a record fee interest in a
Residential Lot, such Owner(s} may divide and cast portions of
the one (1) vote as they decide, but in no event shall any one
(1) Lot yield more than one (1) vote.

{c) Any Owner or Member shall not be in "good standing” if such Person
is: (i} in violation of any portion of these Covenants, the Design Guidelines applicable to
his/her/its Lot, or any rule or regulation promulgated by the Board and/or any portion of the
Zoning Ordinance; or (ii) delinquent in the full, complete and timely payment of any
Assessments or Charge which is levied, payable or collectible pursuant to the provisicns of
these Covenants, the Bylaws or any rule or regulation promulgated by the Board. The
voting rights of any Member who is not in good standing may be suspended by the Board
for any period during which such Member remains not in geod standing. The preceding
clause shall control over any provision of this Declaration to the contrary.

(d)  The Board may make such rules and regulations, consistent with the
terms of this Declaration and the Bylaws, as it deems advisable, for: (i) any meeting of
Members; (ii} proof of membership in the Association; {iii} the status of good standing; (iv)
evidence of right to vote; (v) the appointment and duties of examiners and inspectors of
votes; (vi) the procedures for actual voting in person or by proxy; (vii) registration of
Members for voting purposes; and (viii} such other matters concerning the conduct of
meetings and voting as the Board shall deem fit.

Section 3.4. Notice; Voting Procedures; Meeting. Quorum, notice and voting
requirements of and pertaining to the Association may be set forth within the Articles
and/or Bylaws, as either or both may be amended from time to time, and shall be in
accordance with permitted Arkansas law. During the Development Period, from time to
time, as and when determined necessary by the Board, the Board may call and schedule a
meeting of the Members. From and after the expiration of the Development Period, the
Members shall meet annually to deal with and vote on matters relating to the business of
the Association, as directed by the Board, including the election of the Directors.

Section 3.5. Matters Generally Subject of the Vote of Members. Additionally, to the
extent that the Board desires to encumber any portion of the Common Propetties as
security for payment of indebtedness incurred in respect to improvements to the Common
Properties, the Board shall obtain the prior approval of the Members in the same manner as
approval of a Special Group Assessment as provided in Section 5.4 hereof.
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RIGHTS OF ENJOYMENT

IN THE COMMON PROPERTIES

Section 4.1. Easements.

(a) Subject to the provisions of Sections 4.2 through 4.7 below, each and
every Owner of a Residential Lot in good standing with the Association shall have a non-
exclusive right and easement of enjoyment in and to the Common Properties and such
easement shall be appurtenant to and shall pass with every Residential Lot, provided the
conveyance and transfer is accomplished in accordance with this Declaration.

()  All Residents in good standing with the Association shall have a non-
transferable, non-exclusive privilege to use and enjoy all Common Properties for so long as
they are Members in good standing with the Association.

(Q) The Declarant reserves the right to use, during the Development
Period, portions of the Common Properties (e.g. a sales information center) for business
matters directly and indirectly related to the Addition. ‘

(d) One or more portions of the Common Properties may from time to
time be reasonably limited to private functions for use of Members and their guests and
invitees, and conversely, one or more portions of otherwise private property (subject to the
consent of the Owner thereof) may be utilized for Association functions and activities.

(e) The Declarant shall convey record title to some or all of the Common
Properties to the Association if, as and when deemed appropriate by the Declarant or as
may be required by governmental officials, and the Declarant shall at all times have and
retain the right to effect minor redesigns or minor reconfiguration of the Common
Properties and to execute any open space declarations applicable to the Common
Properties which may be permitted in order to reduce property taxes, and to take whatever
steps may be appropriate to lawfully avoid or minimize the imposition of ad valorem taxes
by the Taxing Authorities.

{f) The Common Properties shall be used exclusively by the Residents
and Owners of Residential Lots and their guests and invitees and access thereto shail be
prohibited to any other Person. Access to the Common Properties may be restricted by
gating and fencing to all other Persons. The Owners of the Residential Lots shall be
responsible for all Assessments associated with the costs of the maintenance (including
landscaping where applicable) of (i) the Streets situated within the Addition, (ii) manned
and unmanned gated areas serving the Addition accessible by the Owners Residential Lots
only, and {iii) the balance of the Common Properties, including any other amenities located
within the Comman Properties.
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Section_4.2. Extent of Members’ Easements. The rights antjjl easements O use,
recreation and enjoyment created hereby shall be subject to the following:

{a) The right of the Declarant or Association to prescribe reasonable
regulations and policies governing, and to charge fees and/or deposits (e.g., key and access
card deposits) related to, the use, operation and maintenance of the Common Properties;

(b) Liens or mortgages placed against all or any portion of the Common
Properties with respect to monies borrowed by the Association to improve or maintain the
Common Properties;

() The right of the Association to enter into and execute contracts with
any party (including, without limitation, the Declarant or its corporate affiliates) for the
purpose of providing management, maintenance or such other materials or services
consistent with the purposes of the Association and/or this Declaration;

(d)  The right of the Declarant or the Association to take such steps as are
reasonably necessary to protect the Common Properties against foreclosure;

(e) The right of the Declarant or the Association to suspend the voting
rights of any Member and to suspend the right of any Member to use or enjoy any of the
Common Properties for any period during which any assessment (including without
limitation "fines") against a Lot owned by such Member remains unpaid, or during which
non-compliance with this Declaration or the Design Guidelines applicable to the Lot in
question exists, and otherwise for any period deemed reasonable by the Association for an
infraction of the then-existing rules and regulations;

(f) The right of the Declarant and/or the Association to dedicate or
transfer all or any part of the Common Properties to any municipal corporation, public
agency, governmental authority, or utility for such purposes and upon such conditions as
may be agreed to by the Declarant or the Board, including the right of the Declarant or the
Association to enter into and execute contracts with the owner-operators of any utility
system or other similar operations for the purpose of extending utility service on, over or
under the Common Properties to uitimately provide service to one or more of the Lots or to
adjacent properties which are not owned by the Declarant; and

(g) The right of the Declarant and/or the Association to grant permits,
licenses and easements over the Common Properties for utilities and other purposes
necessary for the proper development of the Addition or for any other reason deemed
prudent by the Board,

Section 4.3. Restricted Actions by Members. No Member shall do or permit
anything to be done on or in the Common Properties which would violate any applicable
public law or the Zoning Ordinance or the Existing Restrictions or which would result in
the cancellation of or the increase of premiums for any insurance carried by the
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Section 4.4. Damage to the Common Progperties. Each Member shall be liable to the
Association for any damage to any portion of the Common Properties caused by the
negligence or willful misconduct of the Member or his/her family and/or guests and/or
invitees and/or employees.

Section_4.5. Rules of the Board. All Members shall abide by any rules and
regulations adopted by the Board. The Board shall have the power to enforce compliance
with the rules and regulations established from time to time by the Board by all appropriate
legal and equitable remedies, and a Member determined to have violated the Board's rules
and regulations shall be liable to the Association for all damages and costs incurred by the
Association as a result of such violation or in regard to the enforcement thereof, including
reasonable attorneys' fees.

Section 4.6. Use of Common_Properties. The Board shall have the power and
authority to prescribe rules and regulations which extend to and cover matters such as (but
not limited to) smoking, the possession and consumption of alcoholic beverages, loud and
obnoxious noises and behavior, dress and attire and the supervision by attending adults of
children. No Person (excluding the Declarant) shall use any portion of the Common
Properties to:

{a) solicit, promote or conduct business, religious, political or
propaganda matters; or

(b}  distribute handbills, newsletters, flyers, circulars or other printed
materials, without the prior written consent of the Board (which consent may be withheld
in its sole and absolute discretion).

Section 4.7. User Fees and Charges. The Board may levy and collect charges, user
fees and other fees for the operation and maintenance of the Common Properties and
services which the Board determines to be necessary for the advancement, benefit and
welfare of the Members. In establishing user fees, the Board may formulate reasonable
classifications of users. Such fees must be uniform within such classifications but need not
be uniform throughout the classifications. If a Member shall fail to pay a Charge when due
and payable, the unpaid Charge shall be delinquent and upon written notice to the
Member shall become a personal debt of the Member in question. Failure of any Member
to pay the Charge when due and payable, in addition, shall be a breach of these Covenants
and shall result in suspension of the Member's rights or privileges with respect to the use of
the Common Properties.

Section 4.8. Encroachments. If: (a) construction, reconstruction or repair activities
which have been approved by the RARC; or (b) shifting, settlement or other movements of
any portion of Improvements which have been approved by the RARC, results either in the
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Common Properties encroaching on a Lot or Dwelling Unit or Structure or in a Lot or
Dwelling Unit or Structure encroaching on the Common Properties or on another Lot or
Dwelling Unit or Structure, and unless otherwise directed by the RARC, a valid easement
shall then and there exist to permit the encroachment and reasonable and necessary
maintenance activities related thereto.

ARTICLE V
COVENANTS FOR ASSESSMENTS

Section 5.1. Creation of the Lien_and Personal Obligation of Assessments. The
Declarant, for each Lot owned by it within the Subdivision, and each subsequent Owner of
any Lot, by acceptance of a Deed therefore, whether or not reference to the covenants shall
be so expressed in any such Deed or other conveyance, shall be deemed to have
covenanted and agreed (and such covenant and agreement shall be deemed to constitute a
portion of the purchase money and consideration for acquisition of the Lot so as to have
affected the purchase price) to pay to the Association (or to an independent entity or
agency which may be designated by the Association to receive such monies):

(a) Regular Annual Assessments;

(b) Special Group Assessments, to be fixed, established and collected
from time to time as hereinafter provided; and

() Individual Assessments and fines levied against individual Owners,
Members or Residents to reimburse the Association for (i) extra or unusual costs incurred
for items such as (but not limited to) (A) maintenance and repairs to portions of the
Addition required to be made as a result of the willful or negligent acts of the individual
Owner, Member or Resident: or (B) the remedy, cure or minimizing of problems caused
by, or as a result of, violations of these Covenants by an Owner, Member or Resident; and
{ii} costs incurred relating to or resulting from violations by individual Owners, Members or
Residents of rules and regulations pertaining to the Association and/or the Common
Properties. Typical fines for violations of covenants are fifty dollars ($50) per day for the
first thirty days after a reasonable grace period and one hundred dollars ($100) per day
after thirty days of noncompliance. '

The Annual, Special Group, and Individual Assessments, together with such late charges,
interest and costs of collection thereof as are hereinafter provided, shall be a charge
running with the land and shall be a continuing lien upon each Lot against which each
such Assessment is made and shall also be the continuing personal obligation of the then-
existing Owner, Member and Resident of such Lot at the time when the Assessment fell
due. Each Owner of each Lot shall be directly liable and responsible to the Association for
the acts, conduct and omission of each and every Member and Resident and their
respective guests, invitees and employees, associated with the Dwelling Unit(s) or
Structures located on such Owner's Lot.
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Section 5.2. Purposes of Assessments: Maintenance of the Common Properties.

The Assessments levied by the Association shall be used for the purposes of
promoting the comfort, health, recreation safety, convenience, welfare and quality of life of
the Members of the Association and in supplementing some services and facilities normally
provided by or associated with governmental or quasi-governmental entities, and otherwise
for the improvement and maintenance of the Common Properties, including, walkways,
ponds, recreational areas, Streets and other properties, services and facilities devoted and
related to the use and enjoyment of the Common Properties and operation of the
Association, including, but not limited to or for: (i} the payment of taxes on the Common
Properties and insurance in connection with the Common Properties; (i) the payment for
utilities and the repair, replacement and additions of various items within the Common
Properties; (iii} paying the cost of labor, equipment (including the expense of leasing any
equipment) and materials required for, and management and supervision of, the Common
Properties; (iv) carrying out the duties of the Board as set forth in Article VI of this
Declaration; (v) carrying out the other various matters set forth or envisioned herein or in
any Amended Declaration related hereto; {vi} for any matter or thing designated by the City
in connection with any zoning, subdivision, platting, building, development or occupancy
requirements. The items and areas described above are not intended to be exhaustive but
merely illustrative,

Section 5.3. Basis and Amount of Annual Assessments.

(a) Regular Annual Assessments and Special Group Assessments in
respect to the Common Properties shall be borne one hundred percent (100%) by the
Owners of the Residential Lots and, if applicable, the Declarant.

(b) Until completion of at least twenty-five percent (25%) of the Dwelling
Units to be constructed on the Residential Lots in the Addition, all Assessments with
respect to the Common Properties shall be borne solely by the Declarant.

(@ Commencing with the year 2003 and each year thereafter, the regular
Annual Assessments for the current Fiscal Year in respect to the Common Properties shall
be established and assessed in the following manner:

{i) Sums due in respect to Annual Assessments relating to the
Addition’s Common Properties shall be included in and
covered by the regular Annual Assessments to be imposed
upon Owners of Residential Lots pursuant to subparagraph (f)
below.

(i1) For the period commencing on September 1, 2001, and ending
on the expiration of the Development Period, Declarant shall
subsidize the Association to the full extent of all net operating
losses incurred in respect to costs incurred in respect to the
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under this subparagraph (ii) shall be made on December 31 of

each Fiscal Year.

(d) In determining each regular Annual Assessment, the Board shall.

separately assess each Lot in the manner herein provided and each Residential Lot shall be
charged with and subjected to a lien for the amount of such separate Assessment which
shall be deemed the "Annual Assessment” with respect to such Residential Lot.

() The initial regular Annual Assessments in respect to the Common
Properties for each Residential Lot for the Fiscal Year beginning 2003 shall be an amount
equal to two hundred seventy five dollars ($275.00) per year per Lot. The Declarant shall
have the right to establish different classifications of Lots, which may result in different
initial regular Annual Assessments with respect to each classification. To the extent that the
Declarant makes an election to create more than one classification with differing initial

rates, the Declarant shall cause this Declaration to be modified and amended to reflect.

such change. Declarant also reserves the right to waive these fees as regards buildess:

{f) The Board may be permitted at any time during the term of this
Declaration to increase the regular Annual Assessment for each Residential Lot without a
vote of the Members from Fiscal Year to Fiscal Year, but such an adjustment shall not
exceed twenty-five percent (25%} of the previous Fiscal Year's regular Annual Assessment
assessed against the Residential Lots in question. D=,

(@  The maximum Annual Assessment may not be otherwise increased
beyond the restrictions set forth in subparagraph (f) above without the assent of:

{i) the Declarant during the Development Period; and

{ii) thereafter with the approval of at least fifty-one percent
(51%) of the Class A Members, at a meeting or meetings
called for that purpose with at least fifty percent (50%)
of the Class A Members (or their proxies). If fifty percent
(50%) of the Class A Members (or their proxies) are not
in attendance, a second meeting may be called with the
same notice and the quorum may be reduced to thirty
percent (30%) of the Class A Members. The Board shail
not take formal action on the Annual Assessment more
than once in any Fiscal Year. Each and every meeting of
the Board in which final action on an Annual
Assessment or Special Group Assessment is taken shall
be open to the Owners.
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Addition’s Common Properties. Payments by the Declarant

under this subparagraph (ii) shall be made on December 31 of
each Fiscal Year.

{d) In determining each regular Annual Assessment, the Board shall
separately assess each Lot in the manner herein provided and each Residential Lot shall be
charged with and subjected to a lien for the amount of such separate Assessment which
shall be deemed the "Annual Assessment" with respect to such Residential Lot.

{e) The initial regular Annual Assessments in respect to the Common
Properties for each Residential Lot for the Fiscal Year beginning 2003 shall be an amount
equal to two hundred seventy five dollars ($275.00) per year per Lot. The Declarant shall
have the right to establish different classifications of Lots, which may result in different
initial regular Annual Assessments with respect to each classification. To the extent that the
Declarant makes an election to create more than one classification with differing initial
rates, the Declarant shall cause this Declaration to be modified and amended to reflect
such change. Declarant also reserves the right to waive these fees as regards builders:

{f) The Board may be permitted at any time during the term of this
Declaration to increase the regular Annual Assessment for each Residential Lot without a
vote of the Members from Fiscal Year to Fiscal Year, but such an adjustment shall not
exceed twenty-five percent (25%) of the previous Fiscal Year's regular Annual Assessment
assessed against the Residential Lots in question.

(g) The maximum Annual Assessment may not be otherwise increased
beyond the restrictions set forth in subparagraph (f}y above without the assent of:

(i) the Declarant during the Development Period; and

(i thereafter with the approval of at least fifty-one percent
(51%) of the Class A Members, at a meeting or meetings
called for that purpose with at least fifty percent (50%)
of the Class A Members (or their proxies). If fifty percent
(50%) of the Class A Members (or their proxies) are not
in attendance, a second meeting may be called with the
same notice and the quorum may be reduced to thirty
percent {30%) of the Class A Members. The Board shall
not take formal action on the Annual Assessment more
than once in any Fiscal Year. Each and every meeting of
the Board in which final action on an Annual
Assessment or Special Group Assessment is taken shall
be open to the Owners.
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(h) In addition to regular Annual Assessments, Special Group

Assessments and Individual Assessments, each Owner of a home on a Residential Lot shall
be obligated, at the time of the purchase of the Lot by such Owner and simultaneously
therewith, to pay the Association the sum of One Hundred Twenty-five Dollars ($125.00)
as a one-time acquisition and transfer fee to supplement the funds of the Association.

Section_5.4. Special Group Assessments. In addition to the regular Annual
Assessments authorized by Section 5.3 hereof, the Association may levy in any Fiscal Year
a Special Group Assessment, applicable to that Fiscal Year only, for the purpose of
defraying, in whole or in part, the cost of any construction, reconstruction, unexpected
repair or replacement of a capital improvement upon the Common Properties, including
any necessary fixtures and personal property related thereto or for any unusual or
emergency purpose(s) (including without limitation those matters arising out of litigation
and/or judgments). Prior to the expiration of the Development Period any Special Group
Assessment must have (a) the affirmative vote of the Declarant, in respect to improvements
to the Common Properties. From and after the expiration of the Development Period, any
Special Group Assessment in respect to the Common Properties must have the affirmative
approval of at least fifty-one percent (51%) of the Class A Members.

Section 5.5. Rate of Assessments. Prior to the expiration of the Development Period
both regular Annual Assessments and Special Group Assessments in respect to Residential
Lots must be fixed at a uniform rate for all Residential Lots, unless otherwise approved by
the Declarant. From and after the expiration of the Development Period both regular
Annual Assessments and Special Group Assessments in respect to Residential Lots must be
fixed at a uniform rate for all Residential Lots, unless otherwise approved by at least three-
fourths (3/4ths) of the individuals comprising the Board appointed by the Class A Members.

Section 5.6. Date of Commencement of Assessments; Due Dates. The Annual
Assessment shall be due and payable in full in advance on the first day of each Fiscal Year
and shall, if not paid within thirty (30) consecutive calendar days thereafter, automatically
become delinquent. The Board shall use reasonable efforts to provide each Owner with an
invoice statement of the appropriate amount due, but any failure to provide such a notice
shall not relieve any Owner of the obligation established by the preceding sentence. The
Board may (but is not required to), however, prescribe time-price differential payment
schedules which would permit the collection of an amount greater than the Annual
Assessment on a semi-annual, quarterly or monthly basis provided that the creditworthiness
of the Owner was acceptable to the Board and the inconvenience to the staff of the
Association for additional invoicing and collection efforts was minimized or eliminated.
The Board may further prescribe (a) procedures for collecting advance regular Annual
Assessments from new Owners, Members or Residents out of "closing transactions” ; and
(b) different procedures for collecting Assessments from Owners who have had a recent
history of being untimely in the payment of Assessments. Written notice of the applicable
Assessment shall be furnished in a timely manner by the Board to every Owner by mail or
personal delivery.
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Secticn 5.7. Effect of Nonpayment of Assessment; the Per’é‘.jonal %‘hé%f on gf ‘fﬂe
Owner: the Lien in respect to a Residential Lot; and Remedies of Association.

(a) Effective as of, and from and after the filing and recordation of this
Declaration, there shall exist a self-executing and continuing contract Payment and
Performance Lien and equitable charge on each Residential Lot to secure the full and
timely payment of each and all Assessments and to other Charges and monetary amounts
and performance obligations due hereunder in respect the Residential Lots, including the
obligations of the Declarant under Section 5.3 (¢) (i) and (d) hereof. To the extent
permitted by applicable law, such lien shall be at all times superior to any claim of
homestead by or in any Owner of a Residential Lot. If any Assessment or Charge or other
monetary amount or any part thereof is not paid by the Owner of a Residential Lot on the
date(s) when due, then the unpaid amount of the Assessment or Charge or other monetary
amount shall (after the passage of any stated grace period) be considered delinquent and
shall, together with any late charge and interest thereon at the Maximum Lawful Rate and
costs of collection thereof, become a continuing debt secured by the self-executing
Payment and Performance Lien on the Residential Lot of the non-paying
Owner/Member/Resident which shall bind such Residential Lot in the hands of the Owner
and the Owner's heirs, executors, administrators, devisees, personal representatives,
successors and assigns. The Association shall have the right to reject partial payments of an
unpaid Assessment or other monetary obligation and demand the full payment thereof. The
personal obligation of the then-existing Owner to pay such Assessment or other monetary
obligation, however, shall remain the Owner's personal obligation and shall not pass to
Owner's successors in title unless expressly assumed by them. However, the lien for
unpaid Assessments or other monetary obligation shall be unaffected by any sale,
conveyance or transfer of a Residential Lot and shall continue in full force and effect.

(b) No Owner may waive or otherwise escape liability for any
Assessment or other monetary obligation provided herein by non-use of the Common
Properties or abandonment of his/her/its Lot. No diminution or abatement of Assessments
or other monetary obligation shall be claimed or allowed by reason of any alleged failure
of the Association to take some action or to perform some function required to be taken or
performed by the Association, or for inconvenience or discomfort arising from the making
of improvements or repairs which are the responsibility of the Association, or from any
action taken by the Association to comply with any law, ordinance, or with any order or
directive of any municipal or other governmental authority, the obligation to pay such
Assessments or other monetary obligation being a separate and independent covenant on
the part of each Owner.

(0 The Association may also give written notification to the holder(s) of
any mortgage on the Residential Lot of the non-paying Owner of such Owner’s default in
paying any Assessment or Charge or other monetary obligation, particularly where the
Association has theretofore been furnished in writing with the correct name and address of
the holder(s) of such mortgage, and a written request to receive such notification.
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thereof is not paid when due, the Association shall have the right and option to impose a
late charge {but only to the extent permitted by applicable law) to cover the additional
administrative costs involved in handling the account and/or to reflect any time-price
differential assessment schedule adopted by the Association. The unpaid amount of any
such delinquent Assessment or Charge or other monetary obligation shall bear interest from
and after the date when due at the Maximum Lawful Rate until fully paid. The Association
may, at its election, retain the services of an attorney to review, monitor and/or collect
unpaid Assessments or Charges and delinquent accounts, and there shall also be added to
the amount of any unpaid Assessment or Charge or any delinquent account any and all
reasonable attorneys' fees and other costs of collection incurred by the Association.

(e) In respect to the Residential Lots, the Association may, at its discretion
but subject to all applicable debt collection statutes (i) prepare and file a lien affidavit in the
Records which specifically identifies the unpaid Assessments or Charges or other monetary
obligation, and (ii) publish and post, within one or more locations within the Addition, a
list of those individuals or entities who are delinquent and, if applicable, suspend their use
and enjoyment of the Common Properties until and unless the delinquency has been cured
to the reasonable satisfaction of the Association. Each Owner consents to these procedures
and authorizes the Board to undertake such measures for the general benefit of the
Association.

(f) All agreements between any Owner and the Association and/or the
Declarant, whether now existing or hereafter arising and whether written or oral and
whether implied or otherwise, are hereby expressly limited so that in no contingency or
event whatsoever shall the amount paid, or agreed to be paid, to the Association and/or the
Declarant or for the payment or performance of any covenant or obligation contained
herein or in any other document exceed the maximum amount permissible under
applicable law. If from any circumstance whatsoever fulfillment of any provision hereof or
of such other document at the time performance of such provision shall be due, shall
involve transcending the limit of validity prescribed by law, then, ipso facto, the obligation
to be fulfilled shall be reduced to the limit of such validity, and if from any such
circumstance the Association and/or the Declarant should ever receive an amount deemed
interest by applicable law which shall exceed the Maximum Lawful Rate, such amount
which would be excessive interest shall be applied to the reduction of the actual base
assessment amount or principal amount owing hereunder and other indebtedness of the
Owner to the Association and/or the Declarant and not to the payment of interest of, if
such excessive interest exceeds the unpaid balance of the actual Annual Assessment due
and such other indebtedness, the excess shall be refunded to the Owner in question. All
sums paid or agreed to be paid by any Owner for the use, forbearance or detention of any
indebtedness to the Association and/or the Declarant shall, to the extent permitted by
applicable law, be amortized, prorated, allocated and spread throughout the full term of
such indebtedness until payment in full so that the interest charged, collected or received
on account of such indebtedness is never more than the maximum amount permitted by
applicable law. The terms and provisions of this subparagraph shall control and supersede
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every other provision of all agreements between any Owner and the Assoaatlon “and/or the

Declarant.

Section 5.8. Power of Sale in Respect to Residential Lots.

{a) The lien covering the Residential Lots described within Section 5.7
above is and shall be a contract Payment and Performance Lien. Each Owner of a
Residential Lot, for the purpose of better securing each and all monetary obligations
described within these Covenants, and in consideration of the benefits received and to be
received by virtue of the ownership of its Residential Lot within the Addition, by
acceptance of its Deed, is deemed to have granted, sold and conveyed unto the Trustee,
such Owner's Residential Lot, to have and to hold such Lot, together with the rights,
privileges and appurtenances thereto belonging unto the Trustee, and to its substitutes or
successors, forever. Each Owner, by its acceptance of the Deed is deemed to have bound
himself and/or herself and/or itself, and his or her or its heirs, executors, administrators,
devisees, personal representatives, successors and assigns to warrant and forever defend
such Owner's Residential Lot unto the Trustee, its substitutes or successors and assigns,
forever, against the claim, or claims of all Persons claiming or to claim the same or any part
thereof.

(b)  This conveyance by the Owners of the Residential Lots is made in
trust to secure payment by the Owners of all Residential Lots of each and all Assessments
and other obligations presctibed by these Covenants to and for the benefit of the
Association, as the beneficiary. In the event of default in the payment of any obligation
hereby secured, in accordance with the terms hereof, then and in such event, the
Association may elect to declare the entire indebtedness hereby secured with all interest
accrued thereon and all other sums hereby secured due and payable for all purposes, and
in the event of default in the payment of such indebtedness when due or declared due, it
shall thereupon, or at any time thereafter, be the duty of the Trustee, or its successor or
substitute as hereinafter provided, at the request of the Association (which request is hereby
conclusively presumed), to enforce this trust. The Trustee shall sell all of the Residential
Lot at public sale, to the highest bidder for cash , on the premises or at the front door of the
Court House of Benton County, Arkansas, with public notice of the time, terms and place
of said sale having been given for thirty (30) days by publication in some newspaper,
published in said County, once a week for four (4) consecutive weeks prior to the date of
sale, which advertisement shall be sufficient for the purpcse of foreclosure. The Trustee
shall also mail said notice to the Owner at his or her last known address. The Trustee is
authorized to make due conveyance to the purchaser or purchasers (the "Purchaser” or
"Purchasers” herein), with general warranty binding upon the Owner, his or her or its heirs,
executors, administrators, devisees, personal representatives, successors and assigns. From
and out of the proceeds arising from such sale, the Trustee acting shall pay first, all the
costs and expenses of making the sale, including a reasonable commission to itself, which
commission shall be due and owing in addition to the attorney's fees herein provided for;
and then shall pay to the Association the full amount of principal, interest, attorney's fees
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and other charges due and unpaid on such indebtedness secured éreb{l“;' an nextﬁsﬁgll

pay all taxes which may have accrued and not been paid; and finally, shall pay the balance
of the sales price, if any, to the Owner, his or her or its heirs, executors, administrators,
devisees, personal representatives, successors and assigns and/or to any other lienholders
(if so required by applicable law}. The recitals in the conveyance to the Purchaser or
Purchasers shall be full and conclusive evidence of the truth of the matters therein stated,
and all prerequisites to such sale shall be presumed to have been performed, and such sale
and conveyance shall be conclusive against the Owner, his or her or its heirs, executors,
administrators, devisees, personal representatives, successors and assigns. For purposes
hereof, the Owner hereby releases all right of appraisement hereunder and also releases all
right of redemption under the laws of Arkansas, including particularly all right of redemption
under the Act 153 of May 8, 1899, and amendments thereto. Further, in the event that
Owner is a husband and wife, then they hereby release all their rights of dower, curtesy and
homestead in respect to the Residential Lot encumbered hereby.

() It is agreed that in the event of foreclosure the contract Performance
and Payment Lien hereunder should be commenced by the Trustee, or its substitute or
successor, the Association may at any time before the sale of the Residential Lot on the
non-paying Owner direct the Trustee to abandon the sale, and may then institute suit for
the collection of such indebtedness and for the foreclosure of the contract Payment and
Performance Lien created hereby. It is further agreed that if the Association should institute
a suit for the collection thereof and/or for a foreclosure of the contract Payment and
Performance Lien created hereby, that the Association may at any time before the entry of a
final judgment in such suit dismiss the same, and require the Trustee, its substitute or
successor, to sell the Residential Lot of the non-paying Owner in accordance with the
provisions of this Section 5.8. The Association, if it is the highest bidder, shall have the
right to purchase at any sale of the Residential Lot in question and to have the amount for
which such Residential Lot is sold credited on the debt then owing. The Association in any
event is hereby authorized to appoint a substitute Trustee, or a successor Trustee, to act
instead of the Trustee named herein without other formality than the designation in writing
of a substitute or successor Trustee; and the authority hereby conferred shall extend to the
appointment of other successor and substitute Trustees successively until the indebtedness
hereby secured has been paid in full, or until the Residential Lot of the non-paying Owner
is sold hereunder, and each substitute and successor Trustee shall succeed to all of the
rights and powers of the original Trustee named herein. In the event any sale is made of the
Residential Lot of the non-paying Owner, or any portion thereof, under the terms of this
Section 5.8, the Owner, his or her or its heirs, executors, administrators, devisees, personal
representatives, successors and assigns, shall forthwith upon the making of such sale
surrender and deliver possession of the Residential Lot so sold to the Purchaser or
Purchasers at such sale, and in the event of the Owner's failure to do so, the Owner shall
thereupon from and after the making of such sale be and continue as a tenant at will of
such Purchaser or Purchasers, and in the event of the QOwner's failure to surrender
possession of the Residential Lot in question upon demand, the Purchaser or Purchasers,
his or her or its or their heirs, executors, administrators, devisees, personal representatives,
successors and assigns, shall be entitled to institute and maintain an action for unlawful
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detainer of the Residential Lot of the non-paying Owner in the appropriate Court of Benton
County, Arkansas where such Residential Lot, or any part thereof, is situated. The
foreclosure of the continuing contract Payment and Performance Lien on any one or more
occasions shall not remove, replace, impair or extinguish the same continuing Payment
and Performance Lien from securing all obligations arising from and after the date of
foreclosure.

Section 5.9. Subordination of the Lien. The lien on the Residential Lots securing the
payment of the Assessments and other obligations provided for herein shall be superior to
any and all other charges, liens or encumbrances which may hereafter in any manner arise
or be imposed upon any Residential Lot whether arising from or imposed by judgment or
decree or by any agreement, contract, mortgage or other instrument, except for:

() bona-fide first mortgage or deed of trust liens for purchase money
and/or improvement purposes placed against a Residential Lot, including without limitation
Institutional Mortgages and Eligible Mortgages, in which event the Association’s lien shall
automatically become subordinate and inferior to such first lien;

(b) liens for taxes or other public charges as are by applicable law made
superior to the Association's lien; and

() such other liens about which the Board may, in the exercise of its
reasonable discretion, elect to voluntarily subordinate the Association's lien; provided
however, such subordination shall apply only to (i) the Assessments which have been due
and payable prior to the foreclosure sale (whether public or private) of such Residential Lot
pursuant to the terms and conditions of any such first mortgage or deed of trust or tax lien;
(i) the permitted Payment and Performance Lien on the Residential Lot alone and not on or
to any easement appurtenant for use and enjoyment of the Common Properties. Such sale
shall not relieve such Residential Lot from liability for the amount of any Assessment
thereafter becoming due nor from the lien of any such subsequent Assessment. Such
subordination shall not apply where the first mortgage or deed of trust or tax lien is used as
a device, scheme or artifice to evade the obligation to pay Assessments and/or to hinder the
Assaciation in performing its functions hereunder.

Section 5.10. Exempt Property. The Exempt Property shall be exempted from any
Assessments or Charge created herein, save and except a Payment and Performance Lien
which shall secure payment and performance of the Declarant's obligations under Section
5.3 hereof and which shall encumber all of the Residential Lots owned by the Declarant
during its period of ownership.
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ARTICLE VI :
GENERAL POWERS AND DUTIES OF THE

BOARD OF DIRECTORS OF THE ASSOCIATION

Section 6.1. Constitution of the Board of Directors.

(a) Prior to the expiration of the Development Period, the affairs of the
Association shall be managed by a Board consisting solely of Louis R. Winski, Craig Smith,
Mike Philip and Heather Philip.

(b From and after the expiration of the Development Period the affairs of
the Association shall be managed by a Board consisting of three (3) individuals who shall
be elected by the Class A Members.

() The Directors need not be Members of the Association. Other than
the constitution of the initial Board to be elected immediately following the expiration of
the Development Period, Directors shall be elected for three (3) year terms of office and
shall serve until their respective successors are elected and qualified. The terms of office for
the Directors constituting the initial Board elected immediately following the expiration of
the Development Period shall be staggered so that one Director position’s term shall be
one (1) year, the second Director position shall be two (2) years and the third Director
position shall be three (3) years. Any vacancy which occurs in the Board, by reason of
death, resignation, removal, or otherwise of a Director, may be filled at any meeting of the
Board by the affirmative vote of a majority of the remaining Directors. Any Director elected
to fill a vacancy shall serve in such capacity until the expiration of the term of the Director
whose position he or she was elected to fill.

Section 6.2. Powers and Duties.

(a) The affairs of the Association shall be conducted by its Board. The
Board, for the benefit of the Association, the Owners, the Members and the Residents, may
provide and may pay for, out of the Assessment funds provided for in Article V above, costs
and expenses incurred in connection with the affairs of the Association. If for any reason
during the Development Period, the Board is not deemed authorized to act for and on
behalf of the Association, and the Owners, Members and Residents, then the Declarant
may exercise the powers and authority granted under this Section 6.1, to act for and on
behalf of the Association, the Owners, the Members and the Residents, and the Association
shall reimburse the Declarant for any and all reasonable expenses incurred in so acting.

(b) The Board may provide and may pay for, out of the Assessment funds
provided for in Article V above, one or more of the following:

(i) Care, preservation and maintenance of the Common

Properties;
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Recreational and social programs and activities for the general
benefit of the Residents and programs which are designed only
for separately identifiable sub-groups of Residents, such as (but
not limited to) infants, adolescents, teenagers, students,
mothers and senior citizens;

Supplementing (to the extent, if any, deemed necessary,
appropriate and affordable by the Board) the police, fire,
ambulance, garbage and trash collection and similar services
within the Addition traditionally provided by local
governmental agencies;

Taxes, insurance and utilities (including, without limitation,
electricity, gas, water, sewer and telephone charges) which
pertain to the Common Properties;

The services of any Person (including the Declarant and any
affiliates of the Declarant) to manage the Association or any
separate portion thereof, to the extent deemed advisable by the
Board, and the services of such other personnel as the Board
shall determine to be necessary or proper for the operation of
the Association, whether such personnel are employed directly
by the Board or by the manager of the Association, including
the hiring and employment of one or more managers,
secretarial, clerical, staff and support employees;

Such fidelity bonds as the Board may determine to be
advisable;

Legal and accounting services (including audit fees) and all
costs and expenses reasonably incurred by the Board; and

Any other materials, supplies, furniture, labor, services,
maintenance, repairs, structural alterations, taxes or
Assessments which the Board is required to obtain or pay for
pursuant to the terms of this Declaration or which in its
opinion shall be necessary or proper for the operation or
protection of the Association or for the enforcement of this
Declaration.

(© The Board shall have the following additional rights, powers and

duties:
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To execute all declarations of ownership for tax assessment
purposes with regard to any of the Common Properties owned

by the Association;

To enter into agreements or contracts with insurance
companies, Taxing Authorities, the holders of first morigage
liens on individual Lots and utility companies with respect to
(A) any taxes on the Common Properties, (B) monthly escrow
and impound payments by a mortgagee regarding the
assessment, collection and disbursement process envisioned by
Article V hereinabove, (C) utility installation, consumption and
service matters, and (D) the escrow or impounding of monies
sufficient to timely pay the Annual Assessment applicable to
any Residential Lot;

To borrow funds (including, without limitation, the borrowing
of funds from the Declarant and/or its affiliates) to pay costs of
operation, secured by such assets of the Association as deemed
appropriate by the lender and the Association;

To enter into contracts, maintain one or more bank accounts
and, generally, to have all the powers necessary or incidental
to the operation and management of the Association;

To protect or defend the Common Properties from loss or
damage by suit or otherwise, to sue or defend in any court on
behalf of the Association and to provide adequate reserves for
repairs and replacements;

To make reasonable rules and regulations for the operation of
the Common Properties and to amend them from time to time
and to enter into concession agreements regarding food,
beverage, vending and other products and services within the
Common Properties;

To prepare an annual operating budget and to make available
for review by each Owner, upon the written request of the
Owner desiring such review, at the Association offices within
ninety (90) days after the end of each Fiscal Year an annual
report;

Pursuant to Article VIl herein, to adjust the amount, collect and

use any insurance proceeds to repair damaged or replace lost
property; and if proceeds are insufficient to repair damaged or
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replace lost property; to assess the Owners in proportionate
amounts to cover the deficiency;

(ix} To provide adequate reserves for maintenance, repairs,
operations, taxes and assessments for the Common Properties;

(x) To engage the services of attorneys and accountants (including
an annual audit) in connection the business of the Association;
and

(xi) To enforce the provisions of this Declaration and any rules
made hereunder or by the Board and to enjoin and seek
damages from any Owner, Member or Resident for violation of
such provisions or rules.

{d  The Board is specifically authorized and empowered to establish (and
to revise and amend from time to time) a monetary "fines" system which may include
component steps such as warning citations, ticketing, due process hearings and appeals
and a flat rate or discretionary range or geometric progression of fine amounts, which,
when pronounced, shall constitute a permitted Individual Assessment secured by the
continuing contract Payment and Performance Lien herein established.

{e) The Association may (i) borrow monies from the Declarant; (ii) lease
equipment from the Declarant; (jii) contract with the Declarant concerning the provision of
any personnel, labor, supplies, materials and services, provided such contract terms and
conditions are (A) generally comparable (in terms of price, quality and timeliness) with
those that might be otherwise obtained from unrelated third parties, and (B) as to
professional management contracts, terminable by the Association at any time for any
reason whatsoever and without penalty upon furnishing at least ninety (90) days advance
notice thereof to the Declarant. The Board shall not be required to solicit bids from
unrelated third parties before entering into any contract with the Declarant and the
reasonable judgment and resolution of the Board to enter into any such contract with the
Declarant (absent fraud, gross negligence or willful misconduct) shall be final and
conclusive and binding upon the Association and all of its Members.

Section 6.3. Duties of the Board of Directors with Respect to Assessments.

(a) In the event of a revision to the amount or rate of the Annual
Assessment for the prior Fiscal Year or the establishment of a special Group Assessment,
the Board shall fix the amount of the Assessment in question against each Lot and the
applicable due date(s) for each Assessment, at least thirty (30) days in advance of such date
or period, and shall, at that time, prepare a roster of the Lots and Assessments applicable
thereto which shall be kept in the office of the Association.
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originally liable for any Assessment, a certificate in writing signed by an officer of the
Association or the Managing Agent, setting forth whether the Assessment in question has
been paid. Such certificate shall be conclusive evidence of payment of any Assessment
therein stated to have been paid. A reasonable charge may be made by the Board for the
issuance of such certificate.

Section 6.4. Maintenance Contracts. The Board, on behalf of the Association, shall
have full power and authority to contract with any Owner, Member or Resident (including,
without limitation, the Declarant) for performance, on behalf of the Association, of services
which the Assaciation is otherwise required to perform pursuant to the terms hereof, such
contracts to be upon such terms and conditions and for such consideration as the Board
may deem proper, advisable and in the best interests of the Association.

Section 6.5. Liability Limitations. Neither any Owner, Member or Resident nor a
Director nor the officers and managers of the Association, including the Managing Agent,
shall be personally liable for debts contracted for or otherwise incurred by the Association
or for any torts committed by or on behalf of the Association or for a tort of another Owner,
Member or Resident, whether such other Owner, Member or Resident was acting on
behalf of the Association or otherwise. Neither the Declarant, the Association, its Directors,
officers, managers, agents or employees shall be liable for any actual, incidental or
consequential damages for failure to inspect any Lot or the Improvements located thereon
or portion thereof or for failure to repair or maintain the same. The Declarant, the
Association or any other Person liable to make such repairs or maintenance shall not be
liable for any personal injury or other actual, incidental or consequential damages
occasioned by any act or omission in the repair or maintenance of any Lot or any
Improvement located thereon or portion thereof.

Section 6.6. Reserve Funds. The Board may establish reserve funds, including the
Street Reserve Funds, which may be maintained and accounted for separately from other
funds maintained for annual operating expenses and may establish separate, irrevocable
trust accounts or any other recognized bookkeeping or tax procedures in order to better
demonstrate that the amounts deposited therein are capital contributions and not net or
taxable income to the Association.

ARTICLE VI
INSURANCE; REPAIR; RESTORATION

Section 7.1. Right to Purchase Insurance. The Association shall have the right and
option to purchase, carry and maintain in force insurance covering any or all portions of
the Common Properties, any improvements thereon or appurtenant thereto, for the interest
of the Association, its Board, officers, managers, agents and employees, and of all Members
of the Association, in such amounts and with such endorsements and coverage as shall be
deemed appropriate by the Board and/or as specifically required by the Eligible Mortgagees
or Eligible Insurers. Such insurance may include, but need not be limited to:
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(a) Insurance against loss or damage by fire and hazards covered by a
standard extended coverage endorsement in an amount which shall be equal to the
maximum insurable replacement value, excluding foundation and excavation costs;

{b)  Comprehensive public liability and property damage insurance on a
broad form basis, including coverage of personal liability (if any) of the Board, and the
Owners, Members and Residents with respect to the Common Properties;

(© Fidelity bonds for all officers and employees of the Association having
control over the receipt or disbursement of funds; and

(d) Liability insurance regarding the errors and omissions of Directors,
officers, managers, employees and representatives of the Association.

Section 7.2. insurance and Condemnation Proceeds. The Association shall be the
exclusive representative of the Owners, Members and Residents in any proceedings,
negotiations, settlements or agreements concerning insurance or condemnation with
respect to the Common Properties. The Association and the Members may use the net
insurance or condemnation proceeds to repair and replace any damage or destruction of
property, real or personal, covered by such insurance or condemnation. Any balance from
the proceeds of insurance or condemnation paid to the Association, remaining after
satisfactory completion of repair, restoration and replacement or after the Board has elected
to waive the repair, restoration or replacement, shall be retained by the Association as part
of a general reserve fund for repair, restoration, maintenance and replacement of the
Common Properties.

Section 7.3. Insufficient Proceeds. If the insurance or condemnation proceeds are
insufficient to repair or replace any loss or damage, the Association may levy a Special
Group Assessment as provided for in Article V of this Declaration to cover the deficiency.

Section 7.4. Liability insurance Arrangements. The Association will seek to carry
public liability insurance generally covering bodily injury and property damage arising out
of negligent acts by employees, Members or authorized representatives of the Association.
The Declarant and Association will not carry any insurance pertaining to, nor does it
assume any liabilities or responsibility for, the real or personal property of the Owners,
Members and Residents (and their respective family members and guests). Each Owner,
Member or Resident expressly understands, covenants and agrees with the Declarant and
the Association that:

(a) neither the Declarant nor the Association has any responsibility or
liability of any kind or character whatsoever regarding or pertaining to the real and
personal property of any Owner, Member and Resident; and

Declaration of Covenants Page 29 of 55
for The Berry Farm Addition




2003 11409

Racorded in the dbove

Deed Book & Fase

O1-13-2007% 13220238 af

(b) each Owner, Member and Resident shall, from time to time and at

various times, consult with reputable insurance industry representatives of each Owner's,
Member's and Resident's own selection to select, purchase, obtain and maintain
appropriate insurance providing the amount, type and kind of insurance deemed
satisfactory to each Owner, Member and Resident covering his or her real and personal

property.

ARTICLE VIl
ARCHITECTURE REVIEW

Section 8.1. Residential Architectural Review Committee. The Residential
Architectural Review Committee ("RARC") shall be composed of at least three (3)
individuals initially selected and appointed by the Declarant, each generally familiar with
residential and community development design matters and knowledgeable about the
Declarant's concern for a consistent first class approach to and construction of
improvements within the Addition. In the event of the death, incapacity, removal or
resignation of any member of the RARC, the Declarant, during the Development Period,
shall have full authority to designate and appoint a successor. From and after expiration of
the Development Period, the RARC members shall be selected, appointed and replaced, in
the event of death, incapacity, removal or resignation, by the Board.

Section 8.2. RARC Jurisdiction.

(a) No Dwelling Unit, building, structure, fence, wall or improvement of
any kind or nature shall be erected, placed or altered on any Residential Lot until all plans
and specifications have been submitted to and approved in writing by the RARC, or a
majority of its members, as to:

(i) quality of workmanship and materials in, adequacy of site
dimensions, proper facing of main elevation with respect to
nearby streets, in accordance with this Declaration and/or the
Residential Design Guidelines and/or bulletins;

(ii) minimum finished floor elevation and proposed footprint of the
Dwelling Unit;

(iiiy  conformity and harmony of the external design, color, type and
appearance of exterior surfaces and landscaping;

(iv) drainage solutions;

V) the observance of and compliance with applicable setback
lines and easement areas and the enhancement of aesthetic
views and visual corridors to and from the Common
Properties; and
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(vi)  the other standards set forth within this Declaration (and any
amendments hereto) or as may be set forth within the
Residential Design Guidelines, bulletins or other standards
promulgated by the RARC, or matters in which the RARC has
been vested with the authority to render a final interpretation
and decision.

The RARC is authorized and empowered to consider and
review any and all aspects of construction, location and
landscaping, which may, in the reasonable opinion of the
RARC, adversely affect the living enjoyment of one or more
Owners or Residents or the general value of the Subdivision. In
addition, the RARC shall be permitted to consider
technological advances and changes in design and materials
and such comparable or alternative techniques, methods or
materials which may or may not be permitted, in accordance
with the reasonable opinion of the RARC.

{b)  The following is a general outline of the steps likely to be involved in
the review of plans and specifications:

(i) Submission of preliminary plans and specifications to the
RARC; and/or

(i)  Submission of final plans and specifications to the RARC.

{c) The RARC’s approval of any plans and specifications shall not mean
that all applicable building requirements of the City have been satisfied.

Section 8.3. Design Guidelines. The RARC may, from time to time, publish and
promulgate Residential Design Guidelines and additions or revisions thereto, and such
design guidelines shall be explanatory and illustrative of the general intent of the proposed
development of Residential Lots to be developed within the Addition and are intended as a
guide to assist the RARC in reviewing plans and specifications for Improvements to be
located and constructed on each Residential Lot. The RARC shall have the right, power and
authority to establish and prescribe architectural restrictions and guidelines pertaining to
items and topics such as (but not necessarily limited to):

(a) A site plan showing the "footprint" of the Structure, location of all
existing trees (indicate size and type) and proposed improvements, including but not
limited to, Structures, patios, sidewalks, walkways, swimming pools, driveways, parking
areas and structures, fences and walls.
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(©) A description and/or samples of exterior materials, colors, textures
and shapes of all Structures,

(d) Landscape plans, which shall include sidewalks, walkways, fences,
walls, details, elevation changes, irrigation and watering systems, trees, vegetation and
ground cover (indicating size, spacing and quantity).

{e) Plans relating to the protection and preservation of trees and other
existing and introduced vegetation.

{f) The location of air conditioning compressors and pool equipment, if
applicable.

() Exterior illumination and location.

(h) Dimensional floor plan of all enclosed spaces and any garages or
parking facilities (particularly where the garages face the street).

(i) Drainage solutions and plans for each Lot.
() An erosion control plan, if applicable.

(k) Such other matters as may be required by the Zoning Ordinance, the
Existing Restrictions and building codes of the City.

(0 The items described within Section 8.2 above and any other data or
information requested or deemed reasonably necessary by the RARC.

(m)  The installation and equipment of first-class fire and burglar alarms,
smoke detectors and such other safety and security devices which, from time to time,
become technologically feasible for residential use as may be further described and defined
by the RARC.

(n)  Mail boxes and streetlights have been pre-chosen by Declarant, and
only thase shall be used for the entire Addition.

Section 8.4. Preliminary and Final Plan Submissions.

{a) The RARC is authorized and empowered to and shall consider, review
and comment on preliminary plans and specifications submitted in duplicate on an
informal basis to assist Owners, developers, homebuilders and prospective purchasers of
the Residential Lots in complying with these Covenants and to assist in the completion of
any feasibility studies undertaken by such persons or entities. The RARC shall have the
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right, however, to prescribe reasonable limitations concerning the time, effort and expense
likely to be involved in handling such matters on an informal basis. If the preliminary plans
and specifications are approved by the RARC, the Owner or the Owner's designated
representative will be so advised by letter. If found not to be in compliance with these
Covenants, the Owner or the Owner's designated representative will be so advised by
letter containing a reasonably detailed statement and explanation of items found not to
comply with these Covenants. If the RARC fails to approve or disapprove such plans and
specifications within thirty (30) days after the actual date on which the submission is
received, the matters submitted shall be presumed to have been approved; provided
however, that in no event shall the failure to formally approve such plans and
specifications be deemed to be approval of any plans and specifications that violate in any
manner this Declaration, the Residential Design Guidelines, the Zoning Ordinance or the
Existing Restrictions. Comments on and approvals of preliminary plans and specifications
shall be binding upon the RARC provided that conforming final plans and specifications
are submitted within forty-five (45) days of such preliminary comments or approvals.

(b) Final plans, specifications and surveys shall be submitted in duplicate
to the RARC for approval or disapproval. The RARC is authorized to request the submission
of samples of proposed construction materials. At such time as the plans, specifications and
surveys meet the approval of the RARC, one complete set of plans, specifications and
surveys will be retained by the RARC and the other complete set will be marked
"Approved” and returned to the Owner of the Residential Lot in question or histher/its
designated representative. If found not to be in compliance with these Covenants, one set
of such plans, specifications and surveys shall be returned marked "Disapproved,”
accompanied by a reasonably detailed statement and explanation of items found not to
comply with these Covenants. Any modification or change to the approved set of plans,
specifications and surveys shall be resubmitted to the RARC for its inspection and approval.
The RARC’s approval or disapproval, as required herein, shall be in writing. If the RARC
fails to approve or disapprove such plans, specifications and surveys within thirty (30) days
after the actual date on which the submission is received, then the RARC approval shall be
presumed.

(c} The RARC may from time to time publish and promulgate
architectural standards bulletins and/or lot information sheets which shall be fair and
reasonable and shall carry forward the spirit and intention of these Covenants. Such
bulletins and lot information sheets shall supplement these Covenants and are incorporated
herein by reference.

PRIOR TO THE ACQUISITION OF ANY INTEREST IN, AND
CONSTRUCTION ON, A RESIDENTIAL LOT, EACH PROSPECTIVE
PURCHASER, TRANSFEREE, MORTGAGEE AND OWNER OF ANY LOT IN
THE SUBDIVISION IS STRONGLY ENCOURAGED TO CONTACT THE
DECLARANT OR THE ASSOCIATION OR THE RARC TO OBTAIN AND
REVIEW AND BECOME THOROUGHLY FAMILIAR WITH ANY AND ALL
ARCHITECTURAL STANDARDS, BULLETINS AND LOT INFORMATION
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OF THE RESIDENTIAL LOT IN QUESTION.

Section 8.5. Approved Builder List. The Declarant or the RARC may, from time to
time, publish and promulgate an Approved Builder List which shall set forth the names,
addresses and other pertinent information relating to the Approved Builders. The names of
and the numbers of Approved Builders may change from time to time at the direction of
the Declarant or the RARC. In no event shall any Owner of a Residential Lot engage any
contractor or subcontractor, other than an Approved Builder, for the purposes of
constructing a Structure or Improvement on a Residential Lot, other than minor repairs or
replacements, without the prior written approval of the Declarant or the RARC.

Section 8.6. General.

(a) The following declarations within this Section apply to the RARC. The
RARC shall be entitled, at any time and from time to time, to associate or employ a staff
and to seek and obtain professional advice and counsel (including but not limited to
architects, attorneys, designers, engineers and landscape technicians) in connection with
the performance of its duties with all reasonable costs and expenses related thereto paid for
or reimbursed by the Association. The Association may, in turn, reasonably recoup some or
all of these expenses from the applicants seeking review and approval of plans and
specifications.

(b) The Declarant and/or the Association and/or the RARC may require
any Owner to restore such Owner's improvements or alteration to the condition existing
prior to the construction thereof (including, without limitation, the demolition and removal
of any unapproved improvement) if such improvements or alterations were commenced or
constructed in violation of this Article VIII. In addition, the Declarant and/or the
Association and/or the RARC may, but has no obligation to do so, cause such restoration,
demolition and removal and levy the amount of the cost thereof as an Individual
Assessment against the Lot upon which such improvements or alterations were
commenced or constructed. A material violation of these Covenants shall be deemed to
have occurred if no prior express written approval of the RARC has been obtained where it
was originally required, even if hindsight reveals that the actual plans and specifications
would have been approved by the RARC had they been properly and timely submitted.

() Neither the Declarant, nor the Association, nor the RARC, nor the
Board nor the officers, directors, managers, members, employees and agents of any of
them, shall be liable in damages to anyone submitting plans and specifications to any of
them for approval, or to any Owner affected by these restrictions by reason of mistake in
judgment, negligence, or nonfeasance arising out of or in connection with the approval or
disapproval or failure to approve or disapprove any such plans or specifications. No
approval of plans and specifications and no publication of any Design Guidelines,
architectural bulletins or lot information sheets shall be construed as representing or
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result in properly designed improvements and/or improvements built in a good and
workmanlike manner. Every Person who submits plans or specifications, and every Owner
of each and every Lot, agrees that he/she/it will not bring any action or suit against the
Declarant, the Association, the RARC, the Board, or the officers, managers, members,
employees and agents of any of them, to recover any such damages and each and every
Owner hereby releases, remises and quitclaims all claims, demands and causes of action
arising out of or in connection with any judgment, negligence or nonfeasance and hereby
waives the provisions of any law which provides that a general release does not extend to
claims, demands and causes of action not known at the time the release is given.

(d)  After reasonable notice to the Owner (and any applicable Resident),
any member or agent of the RARC may from time to time at any reasonable hour or hours
enter and inspect any Lot or the Improvements located thereon subject to the jurisdiction of
the RARC to confirm improvement or maintenance or alteration in compliance with the
provisions hereof. No Improvements or addition or change or alteration thereof shall be
constructed, erected, placed, altered or maintained on any Lot which is in violation of the
Zoning Ordinance, the Existing Restrictions or any of the other laws or ordinances of the
City or any other applicable governmental laws, rules or regulations. However, the
Declarant, the Association, the RARC and their respective officers, directors, managers,
agents and employees shall have no obligation to enforce or to report the violation of any
such law, ordinance, rule or regulation,

(e) The RARC shall have the power to grant variances, waivers,
tolerances or modifications of the standards set forth within the Covenants under
circumstances and conditions deemed reasonable, appropriate and prudent by the RARC in
question. Matters of "quality", "adequacy" and "propriety" are to be considered by the
RARC generally from an aesthetic standpoint, rather than from an engineering standpoint.
Plans and specifications are not to be reviewed or approved for engineering or structural
design or technical quality of materials, and by approving such plans and specifications
neither the RARC, nor the members thereof, nor does the Association assume liability or
responsibility therefore, nor for any defect in any Structure constructed from such plans and
specifications.

ARTICLE tX
USE OF LOTS IN THE ADDITION; PROTECTIVE COVENANTS

Each Lot situated in the Addition shall be constructed, developed, reconstructed,
repaired, occupied and used as follows:

Section 9.1. Residential Lots. All Lots within the Addition shall be used, known and
described as Residential Lots, unless otherwise indicated on the applicable Plat. Lots shall
not be further subdivided and, except for the powers and privileges herein reserved by the
Declarant, the boundaries between Lots shall not be relocated without the prior express
written consent of the RARC. No Structure shall be erected, altered, placed or permitted to
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remain on any Residential Lot other than one (1) single-family dwelling and, if any, its
customary and usual accessory structures (unless otherwise prohibited herein). No building
or structure intended for or adapted to business or commercial purposes or commercial use
shall be erected, placed, permitted or maintained on any Residential Lot, or any part
thereof, save and except those related to development, construction and sales purposes of a
bona-fide homebuilder or the Declarant. No Owner, Member or Resident shall conduct,
transmit, permit or allow any type or kind of trade or business, home business, home
profession or hobby on any Lot or within any Dwelling Unit without the prior written
approval of the Board. Any such permitted activity may not (a) attract automobile,
vehicular or pedestrian traffic to the Residential Lot, or (b} involve lights, sounds, smells,
visual effects, pollution and the like which would adversely affect the peace and tranquility
of any one or more of the Residents within the Addition. No Owner, Member or Resident
shall conduct, permit or allow any type or kind of estate sale or garage sale on any Lot or
within any Dwelling Unit without the prior written approval of the Board. Only
construction of new buildings shall be permitted on any Lot, it being the intent of this
covenant to prohibit the moving of any existing building or Structure on to a Lot and
remodeling or converting the same. The restrictions on use herein contained shall be
cumulative of, and in addition to, such restrictions on usage as may from time to time be
applicable under and pursuant to the Zoning Ordinance, the Existing Restrictions or any
other statutes, rules, regulations and ordinances of the City or any other governmental
authority having jurisdiction over the Addition.

Section 9.2. Minimum Floor Space. Each Dweiling Unit shall contain approximately
1850-2500 square feet of air-conditioned and heated floor area (exclusive of all porches,
garages or breezeways attached to the main dwelling) as may be specified or provided by
the RARC and/or the Residential Design Guidelines.

Section 9.3. Garages. Each single-family residential Dwelling Unit erected on any
Residential Lot shall provide garage space for a minimum of two (2} conventional
automobiles, unless otherwise specifically approved by the RARC. Each Owner, Member
and Resident shall use their respective best efforts to park and store their automobiles
within the garage. All garage doors shall (a) be equipped with an automatic and remote
controlled door opener, and (b} be closed at all times when not in use. Detached garages,
wwanys Quarters, storage rooms, and carports may be permitted under limited rigid
circumstances if, as and when, in the absolute opinion of the RARC, the exterior surface
and appearance will substantially compare with a garage and if absolutely no storage of
items, which would otherwise be visible, will occur thereunder. Any and all proposed
garage or carport plans and specifications must be submitted to the RARC for review and
approval. Additionally, no garage shall ever be changed, altered, reconstructed or
otherwise converted for any purpose inconsistent with the garaging of automobiles unless
approved in writing by the RARC.

Section 9.4. Parking. Each Owner, Member and Resident shall use their respective
best efforts to refrain from (a) habitually parking any autemobile or vehicle on any
Residential Lot outside of an approved garage area between any Dwelling Unit and the
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overnight on any of the streets of the Subdivision; and (c) performing, permitting or
allowing repair or maintenance work to any automobile or other vehicle outside the garage
and visible to the abutting street(s). On-site parking shall be subject to such reasonable
rules and regulations as may be from time to time adopted by the Board. Under no
circumstances or conditions shall any automobile or other vehicle be parked on a non-
paved portion of any Residential Lot.

Section 9.5. Setback Reguirements. Setback requirements shall be described within
the Residential Design Guidelines and shall not be less stringent than those required by
applicable Zoning Ordinance or any other statutes, rules, regulations and ordinances of the
City or any other governmental authority having jurisdiction over the Addition. The RARC
may establish additional setback lines (for fences, walls and for buildings) from the front
property line of each Residential Lot at varying distances. In order to allow flexibility for (a)
implementation of state-of-the-art construction designs, and (b) any consolidation of two (2)
or more Lots to accommodate the construction of a lesser number of Dwelling Units
thereon, the RARC shall also have the authority to develop and refine rear and side yard
setback requirements. Within the setback areas for each Residential Lot and subject to the
construction or installation of any other items otherwise permitted, a non-exclusive surface
easement and right-of-way is reserved for the Association in order to properly facilitate and
carry out its duties and responsibilities under this Declaration.

Section 9.6. Height Limitations. No Structure on any Residential Lot shall contain
more than two (2) stories or exceed, in height, the maximum height allowed by the City,
such height to be measured and determined in accordance with the methods approved by
the City.

Section 9.7. Fences. No fence, wall or hedge (which serves as a barrier) shall be
erected, placed or altered on any Residential Lot nearer to any street than the minimum
front building setback line indicated on the Plats or established in the Residential Design
Guidelines, unless otherwise approved by the RARC. All exterior mechanical or service
equipment must be enclosed within fences, walls or landscaping so as not to be visible
from the immediate residential Street. The design of and the type and material of all fences
or walls shall be governed by the Residential Design Guidelines. No fence, wall or hedge
shall be erected, placed or altered on any Residential Lot without the approval of the
RARC. All fences erected on any Residential Lot shall be maintained in an attractive
manner. Further damage to all or any portion of any fences erected on any Lot, caused as a
result of maintenance or other work performed by any utility companies, shall be repaired
by the Owner of said Lot, at the Owner’s sole cost.

Section 9.8. Signs. No sign or signs shall be displayed to the public view on any
Residential Lot without the prior written approval of the RARC, except (a) any builder,
during the applicable initial construction and sales period, may utilize one (1) professional
sign of not more than six (6) square feet in size per Residential Lot for advertising and sales
purposes, (b) thereafter, a dignified "For Sale" or "For Lease" sign of not more than four (4)
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square feet in size may be utilized by the Owner of the respective Residential Lot for the
applicable sale or lease situation, and (¢} development-related signs owned or erected by
the Declarant shall be permitted. The Declarant and/or the RARC shall have the right and
privilege to develop and implement uniform signage specifications and requirements
applicable throughout the Addition. In all events any and all signs, if allowed, shall comply
with the sign standards of the City applicable to the Addition.

Section 9.9. Temporary Structures and Vehicles.

(a) No temporary Structure of any kind shall be erected or placed upon
any Residential Lot. Temporary Structures shall include, but not be limited to, any trailer,
garage, servant's house or other improvement erected more than one hundred twenty (120)
days prior to the completion of the main portion of the single-family Dwelling Unit.
However, upon receiving the prior, express written approval of the RARC, the Declarant or
any bona-fide homebuilder may maintain temporary sales or construction offices, provided
such sales or construction offices are removed within sixty (60) days after completion of
sales or construction, as the case may be.

(b No inoperable motor vehicle of any type shall be kept, placed,
maintained, constructed, reconstructed or repaired upon any Lot or Street; provided that
these provisions shall not apply to emergency vehicle repairs. In addition, no motor
vehicle of any type shall be constructed, reconstructed or repaired upon any Lot in such a
manner as will be visible from neighboring property or Streets, without prior Board
approval. Any truck (over 3/4 ton and excluding conventional pickups), bus, boat, boat
trailer, trailer, mobile home, golf cart, motorcycle, recreational vehicle, camp mobile,
camper and any vehicle other than a conventional automobile shall, if brought within the
Addition by or on behalf of any Owner, Member or Resident, be stored, placed or parked
within the enclosed garage on the appropriate Lot unless otherwise directed by the RARC.
Commercial vehicles, vehicles used primarily or designed for commercial purposes,
commercial or heavy tractors and semi-trailer trucks shall not be allowed to park in the
Subdivision, either on the Streets or Lots.

Section 9.10. Site Maintenance Garbage and Trash Collection.

(a) Owners of Lots shall be responsible to keep construction sites free of
rubbish on a daily basis and streets (to the crown) scraped clear of any mud accumulation.
Owners will not be allowed to store any excavation of soil on streets or adjacent sites. Soil
runoff due to rain or irrigation will be removed promptly from streets and sidewalks by the
Owner in question.

(b)  All garbage shall be kept in plastic bags or other containers required
by (and meeting the specifications of) the City. Each Owner, Member and Resident shall
observe and comply with any and all regulations or requirements promulgated by the
Association and/or the City in connection with the storage and removal of trash and
garbage, particularly where the collection point is in front of the Dwelling Units.
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(o) No Lot, or any portion of the Common Properties or any public right-

of-way area, shall be used or maintained as a dumping ground for rubbish, trash or
garbage. No Owner, Member or Resident shall dump grass clippings, landscape debris,
garbage or trash of any kind on another Lot or the Common Properties. Each Owner shall
be responsible for the appearance and condition of such Owner's Lot.

(d) If more than five (5) days after prior written notice an Owner shall fail
to: (i) control weeds, grass and/or other unsightly growth; (i) remove trash, rubble, building
and construction debris; or (iii) exercise reasonable care or conduct to prevent or remedy
an unclean, untidy or unsightly condition, then in such events the Declarant or the
Association shall have the authority and right to go onto the Lot in question for the purpose
of mowing and cleaning such Lot and shall have the authority and right to assess and
collect from the Owner of Lot in question a reasonable charge for mowing or cleaning such
Lot on each respective occasion of such mowing or cleaning which charge shall constitute
an Individual Assessment hereunder.

Section 9.11. Offensive Activities; Pets.

(a) No noxious or offensive activity or pollution affecting
sight/sound/smell, as determined by the RARC or Board, shall be conducted or permitted
on any portion of the Addition. Excluding activities of the Declarant and bona-fide
homebuilders no direct sales activities, garage sales, yard sales, patio sales, flea markets,
bazaars, sample sales, promotional dinner parties or similar activities shall be conducted
on any portion of the Addition.

{b) Any noise or odor emitted by, and any discharge or waste from, any
animal (including without limitation dogs and cats) which can be seen, heard or smelled
outside the perimeter of the subject Owner's (or Member's or Resident's) Lot shall be
deemed noxious and offensive and is therefore prohibited. No animals, livestock or poultry
of any kind shall be raised, bred or kept on any Residential Lot, except that a reasonable
number of dogs, cats or other household pets may be kept; provided that they are not kept,
bred or maintained for commercia! purposes and they are not noxious, offensive, vicious or
dangerous. Any outside pen, cage, kennel, shelter, concrete pet pad, run, track or other
building, structure or device directly or indirectly related to animals which can be seen,
heard or smelled by anyone other than the subject Lot Owner must be approved by the
RARC in its sole and absolute discretion. Each and every dog, cat or other household pet, if
not kept and confined within an enclosed non-visible portion of the
Owner's/Member's/Resident’s Lot, must be leashed and accompanied by its corresponding
Owner/Member/Resident, particularly when traveling beyond the perimeter of the
Owner's’Member's/Resident’s Lot, and such Owner/Member/Resident shall promptly clean
and remove the discharge and waste of any pet.

© No activity shall be conducted on any Lot which would disturb the
neighborhood or occupants of the adjacent properties, or which would constitute a
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nuisance, or violate any public law, ordinance or regulation from time to time applicable
thereto. Further, no Owner, Member or Resident shail permit any thing or condition to

exist upon any Lot which shall induce, breed or harbor diseases or insects or other pests.

Section 9.12. Landscaping; Sprinkler System; and Maintenance.

(a) Construction of each and every Dwelling Unit on a Residential Lot or
Structure on any Residential Lot within the Addition shall include the installation and
placement of appropriate landscaping. Any and all plans and specifications of front yards
and side yards not enclosed by solid fencing, including alterations, changes or additions
thereto, shall be subject to the prior approval of the RARC. Preservation of existing trees is
encouraged and no mature tree can be removed without the prior approval of RARC.
Grass caver shall be required in all front, side and rear yards and shall be solid grass sod of
such type as shall be provided in the Residential Design Guidelines, unless otherwise
approved in writing by the RARC. Each Owner and Resident of any Lot shall have the duty
and responsibility, at their sole cost and expense, to keep, maintain and landscape their Lot
in a clean and attractive condition at all times, including, without limitation, (i} the proper
sodding, consistent watering and mowing of all lawns, (i) the pruning and cutting of all
trees and shrubbery, (iii) watering of all landscape, (iv) keeping lawn and garden areas
alive, free of weeds and attractive, all in a manner and with such frequency as is consistent
with aesthetics and good property management.

(b) Each Lot shall have and contain an underground automatic water
sprinkler system for the purpose of providing sufficient water to the entire yard (front and
back).

(© FEach Owner and Resident of any Lot shall have the duty and
responsibility, at their sole cost and expense, to keep and maintain their Lot, and all
improvements therein and thereon, in a well maintained, safe, clean, healthy and attractive
condition at all times, including, without limitation (i} prompt removal of all litter, trash,
refuse and waste, (i) keeping extetior lighting and mechanical facilities in working order,
(iii) keeping driveways in good repair and condition, (iv) promptly repairing any exterior
damage, (v) complying with all governmental health and police requirements, and (vi)
repainting Improvements when required, all in a manner and with such frequency as is
consistent with aesthetics, safety and good property management.

{d) Fach Lot will contain at least one 4” diameter hardwood tree in the
front yard, to be supplied and planted by the builder of the Dwelling Unit on the Lot within
45 days of completion of home construction.

(e) All wood fences between homes and side fences on corner Lots will
be covered two-thirds (2/3) by shrubbery which will grow, within two (2) years from
planting, to the height of the fence.
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{f The Association, and its agents, during normal business hours, shall

have the right (after five (5) days written notice to the Owner of any Lot involved, setting
forth the specific violation or breach of this covenant and the action required to be taken,
and if at the end of such time reasonable steps to accomplish such action have not been
taken by the Owner), to enter on the subject premises (without any liability whatsoever for
damages for wrongful entry, trespass or otherwise to any Person) and to take the action(s)
specified in the notice to remedy or abate said violation(s) or breach(es}. The cost of such
remedy or abatement will be paid to the Association upon demand and if not paid within
thirty (30) days thereof, shall become a lien upon the Lot affected. The Association, or its
agent, shall further have the right (upon like notice and conditions), to trim or prune, at the
expense of the Owner, any hedge, tree or any other planting that, in the written opinion of
the Association, by reason of its location on the Lot, or the height, or the manner in which
it is permitted to grow, is detrimental to the adjoining Lots, is dangerous or is unattractive
in appearance. The lien provided under this Section 9.12 will constitute a lien retained
against the Lot in question with the same force and effect as the Payment and Performance
Lien for Assessments set forth in these Covenants.

Section 9.13. Exterior Surfaces: Construction.

(a) All roofs of any Dwelling Unit located on any Residential Lot shall be
constructed of materials approved by the RARC taking into account harmony, conformity,
color, appearance, quality and similar considerations, as well as the requirements of the
Residential Design Guidelines.

(b)  The exterior surface of all Dwelling Units shall be constructed of
materials approved by the RARC and shall conform to the requirements set forth in the
Residential Design Guidelines. The RARC shall establish restrictions on the percentages of
materials to be utilized on exterior surfaces. The exterior portions of each chimney or
fireplace will primarily be masonry construction, as approved by the RARC, and shall
conform to the requirements set forth in the Residential Design Guidelines. Installation of
all types of exterior items and surfaces such as address numbers or external ornamentation,
outdoor illumination, lights, exterior paint or stain and the like shall be subject to the prior
approval of the RARC, as well as the requirements of the Residential Design Guidelines.

(© No above ground-level swimming pools shall be installed on any Lot.

(d) Matters relating to the construction of, composition of and/or location
of sidewalks, porches and other appurtenances or appendages of every kind or character,
interior construction, projections above roof lines and the location of sports equipment or
installations shall be governed by the Residential Design Guidelines. Additionally each
Owner shall at all times comply with the Existing Restrictions in regard to matters relating
t0 roofs, ,..ius and exterior surfaces.
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all exterior surfaces, particularly those areas covered by an approved paint or stain, in good
repair, condition and appearance.

Section 9.14. Mailboxes. Fach Residential Lot shall have a mailbox of a design,
material and location as specified in the Residential Design Guidelines and approved by
the RARC. The builder of the Dwelling Unit on each Lot shall pay for and install for use
only the mailbox chosen by Berry Farm Associates.

Section 9.15. Exterior Lighting. No exterior lighting, including landscaping lighting,
shall be installed or maintained on any Residential Lot which is not in compliance with the
Residential Design Guidelines, the Zoning Ordinance or otherwise approved in writing by
the RARC.

Section 9.16. Window Coolers. No window or wall type air-conditioners or water
coolers shall be permitted to be used, erected, placed or maintained on or in any Dwelling
Unit on any Residential Lot.

Section 9.17. Antennae Restrictions. All antennae or aerial wires (including, without
limitation, radio or television transmitting or receiving antennae and satellite dishes) shall
be installed within the Dwelling Unit so that no exterior or free standing antennas, wires,
discs or satellite dishes are visible except as expressly permitted by the Residential Design
Guidelines or the RARC. No radio signals television signals or any other form of
electromagnetic radiation shall originate from any Lot which may unreasonably interfere
with the reception of television or radio signals on any other Lot.

Section 9.18. Solar Panels. No solar panels shall be permitted on the roof of any
Structure constructed on any Residential Lot unless approved in writing by the RARC.

Section 9.19. Removal of Dirt and Mineral Excavation. The digging of dirt or the
removal of any dirt from any Residential Lot is hereby expressly prohibited, except as may
be necessary in conjunction with landscaping or construction of Improvements. Minimum
finished elevations established on the Plats shall be maintained at all times, unless a
variance is secured by the Owner from the RARC. Further, no operations for mining or
exploration for or removal of any water, oil or other hydrocarbons, minerals of any kind,
gravel, earth or any earth substance of any kind shall be conducted on any Lot.

ARTICLE X
EASEMENTS

Section 10.1. Easements; Utilities, Easements for the installation and maintenance of
utilities and drainage facilities shall be reserved as shown on the Plat thereof for the
applicable Subdivision. Utility service may be installed along or near the front and/or side
and/or rear Lot lines and each Lot Owner shall have the task and responsibility of
determining the specific location of all such utilities. Except as may be otherwise permitted

Declaration of Covenants Page 42 of 55
for The Berry Farm Addition




20063 1122
Recorded in the Above
flesd Book & Pase
) ) G1-12-2003 113204358 an
by the RARC (e.g. fencing, flatwork, landscaping, etc.}, no Owner shall erect, construct or

permit any obstructions or permanent improvements of any type or kind to exist within any
easement area, nor shall anything be done or permitted within an easement area which
would restrict or adversely affect drainage. Electrical (and possibly other utility) easements
may be located at, near or along the front or rear lot line(s), and each Lot Owner assumes
full, complete and exclusive liability and responsibility for all cost and expense related to
damage, repair, relocation and restoration of any improvements or fence located within the
easement area. Except as to special street lighting or other aerial facilities which may be
required by the City or which may be required by the franchise of any utility company or
which may be installed by the Declarant pursuant to its development plan, no aerial utility
facilities of any type (except meters, risers, service pedestals and other surface installations
necessary to maintain or operate appropriate underground facilities) shall be erected or
installed within the Subdivision whether upon individual Lots, easements, streets or rights-
of-way of any type, either by the utility company or any other Person, including, but not
limited to, any Person owning or acquiring any part of the Subdivision, and all utility
service facilities {(including, but not limited to, water, sewer, gas, electricity and telephone)
shall be buried underground unless otherwise required by a public utility. The foregoing
notwithstanding, aerial utility facilities may be required to deliver services to the property
line of the Subdivision. All utility meters, equipment, air conditioning compressors, pool
equipment and similar items must be visually screened and located in areas designated by
the RARC. Full rights of ingress and egress shall be had by the Declarant, the Association,
and all utility companies serving the Subdivision, and their respective successors and
assigns, at all times over the Subdivision for the installation, operation, maintenance, repair
or removal of any utility together with the right to remove any obstruction (excluding,
however, any driveway, fence or other Improvement or Structure which has been
theretofore specifically approved by the RARC or the Board) that may be placed in such
easement that would constitute interference with the use of such easement, or with the use,
maintenance, operation or installation of such utility.

Section 10.2. Sign Easements The Association shall have the right, privilege, duty
and responsibility to reasonably maintain and care for any and all signs, monuments,
landscaping and the like installed or placed on any "sign easement area" depicted within
the applicable Plat.

Section 10.3. Ingress, Egress and Maintenance by the Association. Full rights of
ingress and egress shall be had by the Association at all times over and upon the setback
and sign easement areas applicable for each Lot for the carrying out by the Association of
its functions, duties and obligations hereunder; provided, however, that any such entry by
the Association upon any Lot shall be made with as little inconvenience to the Owner as
practical, and any damage caused thereby shail be repaired by the Association at the
expense of the Association's maintenance fund.
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ARTICLE XI
REGISTRATION

Section 11.1. Registration with the Association.

{a) In order that the Declarant and the Association can properly acquaint
every Lot purchaser and every Owner, Member and Resident with these Covenants and the
day-to-day matters within the Association's jurisdiction, no acquisition of any Lot within the
Subdivision shall become effective until and unless all directives by, and all obligations to,
the Association and the Declarant have been properly and timely satisfied.

{b) Each and every Owner, Member and Resident shall have an
affirmative duty and obligation to originally provide, and thereafter revise and update,
within fifteen (15) days after a material change has occurred, various items of information
to the Association such as: (a) the full name and address of each Owner, Member and
Resident; (b) the full name of each individual family member who resides within the
Dwelling Unit of the Lot Owner in question; (c) the business address, occupation and
telephone numbers of each Resident; (d) the description and license plate number of each
automobile owned or used by a Resident and brought within the Addition; (e) the name,
address and telephone numbers of other local individuals who can be contacted (in the
event the Resident cannot be located) in case of an emergency; and (f) such other
information as may be reasonably requested from time to time by the Association. In the
event any Owner, Member or Resident fails, neglects or refuses to so provide, revise and
update such information, then the Association may, but is not required to, use whatever
means it deems reasonable and appropriate to obtain such information and the offending
Owner, Member and Resident shall become automatically jointly and severally liable to
promptly reimburse the Association for all reasonable costs and expenses incurred in so
doing,

ARTICLE XII
RIGHTS OF CERTAIN MORTGAGEES AND MORTGAGE INSURERS

Section 12.1. Applicability. The provisions within this Article XII are for the primary
benefit of:

(a) The owners and holders of Institutional Mortgages which are required
to satisfy the applicable requirements of FHA, VA, FNMA, FHLMC and other similar
governmental, quasi-governmental and nationally recognized public and/or private sources
of end financing (such mortgagees sometimes collectively referred to herein as "Eligible
Mortgagees" and their mortgages referred to as "Eligible Mortgages™); and

(b)  The insurers, guarantors, participants and subsidizers of the Eligible
Mortgages, sometimes collectively referred to herein as the “Eligible Insurers.”
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To the extent applicable, necessary or proper, the provisions of this Article XIl apply not
only to this Declaration but also to the Articles and By-Laws of the Association. This Article
Xl is supplemental to, and not in substitution of, any other provisions of this Declaration,
the Articles and By-Laws, but in the event of ambiguity or conflict, this Article XIi shall
control.

Section _12.2. Notices of Action. An Eligible Mortgagee or Eligible Insurer who
provides written request to the Association (such request to state the name and address of
such holder, insurer or guarantor and a reasonable description of the Dwelling Unit
covered by the Eligible Mortgage) will be entitled to receive timely written notice of:

(a) any proposed termination of the Association;

(b)  any condemnation loss or any casualty loss which affects a material
portion of the Subdivision or which materially affects any Dwelling Unit on which there is
an Eligible Mortgage held, insured or guaranteed by such Eligible Mortgagee or Eligible
Insurer, as applicable;

{c) any delinquency in the payment of Assessments or charges owed by
an Owner of a Dwelling Unit subject to the Eligible Mortgage of such Eligible Mortgagee or
Eligible Insurer, where such delinquency has continued for a period of sixty (60} days;

{d) any lapse, cancellation or material modification of any insurance
policy or fidelity bond maintained by the Association; or

(e) any proposed action which would require the consent of the Eligible
Mortgagees as required herein below.

Secticn 12.3. Joinder to Documents.

(a) In addition to the provisions set forth within Article XIll, Eligible
Mortgagees who have requested the Association to notify them concerning any proposed
action that requires the consent of a specified percentage of Eligible Mortgagees also have
the right to join in the decision making about certain amendments to this Declaration, In
such regard amendments of a "material nature," as hereinafter defined, must be approved
by (i) the Owners as specified in Section 13.4 hereof, and (i) Eligible Mortgagees
representing at least fifty-one percent (51%)} of the Dwelling Units that are subject to
Eligible Mortgages. Additionally, the following matters must be approved by Eligible
Mortgagees representing at least fifty-one percent (51 %) of the Dwelling Units that are
subject to Eligible Mortgages:

(i) The redefinition of the boundaries of any Lot covered by an
Eligible Mortgage;
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when professional management had been required previously
by an Eligible Mortgagee; or

(i)  Any provisions that expressly benefit Eligible Mortgagees or
Eligible Insurers.

(b) If and when the Owners are considering termination of the coverage
of this Declaration over the Subdivision for reasons other than substantial destruction or
condemnation, the Eligible Mortgagees representing at least sixty-seven percent (67%) of
the mortgaged Dwelling Units in the Subdivision must approve such termination.

Section 12.4. Special FHLMC Provision.

(a) So long as required by the FHLMC, the following provisions apply in
addition to and not in lieu of the other provisions of Article XIl. Unless two-thirds (2/3) of
the Eligible Mortgagees or Owners of Residential Lots give their consent (together with the
approval of the Owners, as herein provided), and subject to the condition that any
proposed action of the Association purportedly covered by the following requirements
must be material and adverse, the Association shall not:

(i) except as expressly permitted hereby, by act or omission seek
to abandon, partition, subdivide, encumber, sell or transfer the
Common Properties which the Association owns, directly or
indirectly (exclusive of the granting of easements for public
utilities or for other public purposes consistent with the
intended use of the Addition);

i) change the method of determining the obligations in respect to
Assessments, Charges or other monetary obligations which
may be levied against an Owner;

(i) by act or omission charge, waive or abandon any scheme of
regulations or enforcement thereof pertaining to the
architectural design or the exterior appearance as
contemplated by this Declaration and maintenance of
Dwelling Units and of the Common Properties;

(ivy  assign any future income of the Association, including its right
to receive Assessments;

(v} fail to maintain fire and extended coverage insurance on assets
owned by the Association, as required by this Declaration; or
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(vi)  use hazard insurance proceeds for any/iokizslfs thie WafFniln
Properties for any purpose other than the repair, replacement
or reconstruction of such properties.

(b) The provisions of this Section 12.4 shall not be construed to reduce
the percentage vote that must be obtained from Eligible Mortgagees when a larger
percentage vote is otherwise required for any of the actions described in this Section 12.4.

(@ Eligible Mortgagees may, jointly or singly, pay taxes or other charges
which are in default and which may or have become a charge against the Common
Properties (if any) and may pay overdue premiums on casualty insurance policies, or secure
new casualty insurance coverage upon the lapse of a policy, for the Common Properties
owned by the Association and Eligible Mortgagees making such payments shall be entitled
to immediate reimbursement from the Association.

(d) No provision of this Declaration or the Bylaws shall give or shall be
construed as giving any Owner or other party priority over any right of the first mortgage of
any Lot in the case of distribution to such Owner of insurance proceeds or condemnation
awards for losses to or a taking of a Common Property (if any).

(e) Upon request, each Owner shall be obligated to furnish the
Association the name and address of the holder of any Mortgage encumbering such
Owner's Lot.

() Should FNMA or FHLMC subsequently delete any of their respective
requirements which necessitate the provisions of this Article or make any such
requirements less stringent, the Board, without the approval of the Owners, may cause an
amendment to this Article to be recorded to reflect such change or changes.

Section 12.5. Approval of Amendments. The failure of an Eligible Mortgagee or
Eligible Insurer to respond within thirty (30) days to any written request of the Association
or the Board for approval of an addition or amendment shall constitute an implied written
approval of the addition or amendment.

Section 12.6. Inspection of Books. The Association shall have current copies of the
Declaration, Articles, Bylaws, rules and regulations, books, records and financial
statements available for inspection by the Owners and by Eligible Mortgagees and Eligible
Insurers during normal business hours or under other reasonable circumstances.

Section 12.7. Financial Statements. The Association shall provide any Eligible
Mortgagee or Eligible Insurer which submits a written request with a copy of an annual
financial statement within ninety (90) days following the end of each Fiscal Year. Each such
Eligible Mortgagee and Eligible Insurer shall have the right to have such statements audited
by an independent certified public accountant at its sole cost and expense, which audited
report shall be made available to the Association within thirty (30) days following
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completion. The Association shall not be obligated to cause its financial statements to be
audited by more than one (1) Eligible Mortgagee or Eligible Insurer more than once in any

Fiscal Year.

Section 12.8. Enforcement. The provisions of this Article Xl are and shall be for the
benefit of Eligible Mortgagees and Eligible Insurers and their successors and may be
enforced by any of them by any available means, at law, or in equity.

Section 12.9. Attendance at Meeting. Any authorized representative(s) of an Eligible
Insurer may attend and address any meeting of the Association which an Owner may
attend.

ARTICLE XIll
GENERAL PROVISIONS

Section 13.1. Power of Attorney.

(a) Each and every Owner, Member and Resident hereby makes,
constitutes and appoints the Declarant as his/her/its true and lawful attorney-in-fact,
coupled with an interest and irrevocable, for him/her/its and in his/her/its name, place and
stead and for his/her/its use and benefit, to do the following:

{i) to exercise, do or perform any act, right, power, duty or
obligation whatsoever in connection with, arising out of, or
relating to any matter whatsoever involving this Declaration
and the Addition;

(ii) to sign, execute, acknowledge, deliver and record any and all
instruments which modify, amend, change, enlarge, contract or
abandon the terms within this Declaration, or any part hereof,
with such clause(s), recital(s), covenant(s), agreement(s) and
restriction(s) as the Declarant shall deem necessary, proper and
expedient under the circumstances and conditions as may be
then existing; and

(iii)  to sign, execute, acknowledge, deliver and record any and all
instruments which modify, amend, change, enlarge, contract or
abandon the subdivision plat(s) of the Addition, or any part
thereof, with any easements and rights-of-way to be therein
contained as the Declarant shall deem necessary, proper and
expedient under the conditions as may then be existing.
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(b) The rights, powers and authority of said attorney-in-fact to exercise

any and all of the rights and powers herein granted shall commence and be in full force
upon recordation of this Declaration in the Records and shall remain in full force and effect
thereafter until conclusion of the Development Period.

Section 13.2. Further Development. During the Development Period, each and
every Owner, Member and Resident waives, relinquishes and shall not directly or
indirectly exercise any and all rights, powers or abilities, and the Association shall not
devote or expend any monies or personnel, regarding the contest, objection to, challenge,
dispute, cbstruction, hindrance or any manner of disagreement with the proposed or actual
development (including, without limitation, zoning or re-zoning efforts or processes
pertaining to residential uses) of any real property owned by the Declarant or by the
affiliates, assignees or successors of the Declarant within the Addition which is generally
consistent with the scheme contemplated by this Declaration and the provisions of the
Zoning Ordinance. Additionally, each and every Owner, Member and Resident of a
Residential Lot waives, relinquishes and shall not directly or indirectly exercise any and all
rights, powers or abilities.

Section 13.3. Duration. The Covenants of this Declaration shall run with and bind
the land subject to this Declaration, and shall inure to the benefit of and be enforceabie by
the Association and/or the Owners and Residents of any Lot subject to this Declaration,
their respective legal representatives, heirs, devisees, personal representatives, successors
and assigns, for an original thirty (30) year term expiring on the thirtieth (30th) anniversary
of the date of recordation of this Declaration, after which time these Covenants shall be
automatically extended for successive periods of five (5) years unless an instrument is
signed by the Owners of at least fifty-one percent (51 %) of all Residential Lots within this
Subdivision and recorded in the Records, which contains and sets forth an agreement to
abolish these Covenants; provided, however, no such agreement where approved by less
than seventy-five percent (75%) of the Owners of all Residential Lots within this
Subdivision to abolish shall be effective unless made and recorded one (1) year in advance
of the effective date of such abolishment.

Section 13.4. Amendments. The Covenants set forth herein are expressly subject to
change, modification and/or deletion by means of amendment, at any time and from time
to time, on the following basis:

(a) During the Development Period (i) in response to any governmental
or quasi-governmental guideline, requisite or requirement, particularly with respect to
those entities or agencies directly or indirectly involved in, or having an impact on,
mortgage financing, mortgage insurance and/or reinsurance, or (i} in respect to
amendments which are not of a "material nature®, the Declarant shall have the complete
and unfettered right and privilege to amend, change, revise, modify or delete portions of
these Covenants, and each and every Owner, Member and Resident specifically and
affirmatively authorizes and empowers the Declarant, utilizing the attorney-in-fact status set
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amendments, changes, revisions, modifications or deletions as the Declarant (in its sole
and absolute discretion) shall deem reasonable and appropriate.

(b From and after conclusion of the Development Pericd these
Covenants, other than amendments of a “material nature”, may be amended or changed
upon the express written consent of the Board, without the approval of any Owner,
Member or Resident.

(© Amendments of a "material nature" to the Declaration must be
agreed to and approved:

(D during the Development Period, by the Declarant above; and

(ii) from and after the expiration of the Development Period, by
Residential Lot Owners owning at least fifty-one percent (51 %)
of the Residential Lots.

(d) A substantive change to any provision dealing with or governing any
of the following items will be considered an amendment of a "material nature":

(i) increases in Annual Assessments that raise the previous Annual
Assessment amount by more than twenty-five percent (25%),
liens securing the payment of Assessments, or subordination of
liens securing the payment of Assessments, or materially and
adversely changing the method of determining the obligations
in respect to Assessments, Charges or other monetary
obligations which may be levied against an Owner;

(ii) material reduction of reserves for maintenance, repair, and
replacement of Common Properties;

(iii)  responsibility for maintenance and repairs;

(iv)  except as expressly permitted herein, convertibility of any Lot
into Common Properties or vice versa;

(v) expansion or contraction of the Addition, or the addition,
annexation, or withdrawal of the property to or from the
Addition, except as expressly permitted by the provisions of
Article 1l hereof;

(vi)  hazard or fidelity insurance requirements;
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(vii)  imposition of any restrictions on an Owner's right to sell or
transfer his/her/its Lot;

(viii} restoration or repair (after a hazard damage or partial
condemnation) of the Common Properties in @ manner other
than that specified herein;

(ix)  any action to terminate the legal status of the Subdivision after
substantial destruction or condemnation occurs or any action
which materially and adversely alters the use of hazard
insurance proceeds in respect to any losses to the Common
Properties for any purpose other than the repair, replacement
or reconstruction of the Common Properties; or

{x) modification to the express provisions of Section 2.2 hereof.

(e) A substantive change to any provision dealing with or governing any
of the following items will be considered as "material", subject to the condition that any
proposed action of the Association purportedly covered by the following must be material
and adverse:

(i) except as expressly permitted hereby, any act or omission to
act seeking to abandon, partition, subdivide, encumber, sell or
transfer the Common Properties which the Association owns,
directly or indirectly (exclusive of the granting of easements for
public utilities or for other public purposes consistent with the
intended use of the Addition);

(ii} any act or omission to act changing, waiving or abandoning
any scheme of regulations or enforcement thereof pertaining to
the design or the exterior appearance as contemplated by this
Declaration and maintenance of Structures and of the Common
Properties;

(i) any act assigning any future income of the Association,
including its right to receive Assessments; or

(iv)  failing to maintain fire and extended coverage insurance on
assets owned by the Association, as required by this
Declaration.,

) Additions or amendments to the Declaration such as the correction of
a technical error or the clarification of a statement shall not be considered or construed as
being "material,"” which amendment or amendments may be made by the Declarant or the
Board. Any and all amendments shall be duly recorded in the Records.
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Section 13.5. Enforcement. Each Owner of each Residential Lot shall be deemed,
and held responsible and liable for the acts, conduct and omissions of each and every
Member, Resident, guest and invitee affiliated with such Lot, and such liability and
responsibility of each Owner shall be joint and several with their Member(s), Resident(s),
guests and invitees. The contract Performance and Payment Lien covering Residential Lots
shall extend to, cover and secure the proper payment and performance of all obligations
under this Declaration by each and every Member, Resident, guest and invitee affiliated
with each Owner. Fach Owner may, upon appropriate application to and approval by the
Association, impose greater or additional restraints and restrictions on the "good standing"
qualifications of any Person who occupies such Owner's Lot. Unless otherwise prohibited
or modified by law, all parents shall be liable for any and all perscnal injuries and property
damage proximately caused by the conduct of their children (under the age of 18 years)
within the Subdivision. Enforcement of these Covenants may be initiated by any
proceeding at law or in equity against any Person or Persons viclating or attempting to
violate them, whether the relief sought is an injunction or recovery of damages, or both, or
enforcement of any lien created by these Covenants. Failure by the Association or any
Owner to enforce any Covenant herein contained shall in no event be deemed a waiver of
the right to do so thereafter. With respect to any litigation hereunder, the prevailing party
shall be entitled to recover all costs and expenses, including court costs and reasonable
attorneys' fees, from the non-prevailing parry.

Section 13.6. Validity. Violation of or failure to comply with these Covenants shall
not affect the validity of any mortgage, bona fide lien or other similar security instrument
which may then be existing on any Lot. Invalidation of any one or more of these
Covenants, or any portions thereof, by a judgment or court order, shall not affect any of the
other provisions or covenants herein contained, which shall remain in full force and effect.
In the event any portion of these Covenants conflicts with mandatory provisions of any
ordinance or regulation promulgated by the City (including, without limitation, the Zoning
Ordinance), then such municipal requirement shall control.

Section 13.7. Headings. The headings contained in this Declaration are for
reference purposes only and shall not in any way affect the meaning or interpretation of
this Declaration. Words of any gender used herein shall be held and construed to include
any other gender, and words in the singular shall be held to include the plural and vice
versa, unless the context requires otherwise. Examples, illustrations, scenarios and
hypothetical situations mentioned herein shall not constitute an exclusive, exhaustive or
limiting list of what can or cannot be done.

Section_13.8. Notices to Member/Owner/Resident, Any notice required to be given
to any Owner, Member or Resident of a Residential Lot under the provisions of this
Declaration shall be deemed to have been properly delivered when: {i) sent via overnight
delivery or deposited in the United States Mail, postage prepaid, addressed to the last
known address of the Person who appears as the Owner, Member or Resident on the
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records of the Association at the time of such mailing; or when (ii) delivered by hand or by
messenger to the last known address of such Person within the Addition; or when (iii)
posted on the Association's bulletin board for at least thirty (30) consecutive calendar days;
or when (iv) delivered by facsimile transmission to the last known facsimile number of the
Person who appears as the Owner, Member or Resident on the records of the Association
at the time thereof, evidenced by an acknowledgment of receipt by the recipient’s facsimile
machine.

Section 13.9. Notices to Mortgagees. The holder(s) of a mortgage may be furnished
with written notification from the Association of any default by the respective
mortgagor/Member/Owner in the performance of such mortgagor's/Member's/Owner's
obligation(s) as established by this Declaration, provided that the Association has been
theretofore furnished, in writing, with the correct name and address of such mortgage
holder(s) and a request to receive such notification and a reasonable supply of self-
addressed, stamped envelopes.

Section 13.10. Disputes.

{a) Matters of dispute or disagreement between Owners, Members or
Residents with respect to interpretation or application of the provisions (excluding Article
VI architectural matters and issues concerning "substantial completion") of this
Declaration or the Bylaws, shall be determined by the Board. Matters pertaining to Article
VIl architectural matters and issues concerning "substantial completion” shall be
determined by the RARC. These respective determinations (absent arbitrary and capricious
conduct or gross negligence) shall be final and binding upon all Owners, Members and
Residents.

(b)  The provisions of this Section 13.10 shall only apply with respect to
the resolution of a dispute which is, pursuant to the provisions of this Declaration,
expressly agreed to be subject to resolution by arbitration. To institute the provisions of this
Section 13.10(b) the party desiring to initiate the procedure ("First Party") shall notify the
other party ("Second Party”) and in such notice shall designate the first arbitrator
("Arbitrator One"). If Arbitrator One is acceptable to the Second Party, the Second Party
shall so notify the First Party within ten (10} days after such notice is given and Arbitrator
One shall proceed to determine the matter or dispute within thirty (30) days thereafter. If
Arbitrator One is not acceptable to the Second Party, then within ten {10) days after the
giving of the First Party's notice, the Second Party shall designate, in a written notice, the
second arbitrator ("Arbitrator Two"). If the Second Party fails to timely approve the
Arbitrator One or designate Arbitrator Two, then Arbitrator One shall proceed to determine
the matter or dispute within thirty (30} days of the expiration of the ten (10) day period
within which the Second Party may appoint Arbitrator Two. If Arbitrator Two is designated,
the Arbitrators (herein so called) shall meet within ten (10) days after the designation of
Arbitrator Two and proceed to jointly appoint a third arbitrator ("Arbitrator Three") within
ten (10) days after the date the Arbitrator One and Arbitrator Two first convene for the
purpose of selecting the Arbitrator Three, and the decision of Arbitrator Three shall be
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made within ten (10) days after his appointment. A decision of the Arbitrator One (if
Arbitrator Two is not designated pursuant to this subparagraph (b)) or Arbitrator Three, as
applicable, shall be binding and conclusive on the parties hereto. If any Arbitrator shall fail,
refuse, or become unable to act, a new Arbitrator shall be appointed in his place following
the same method as was originally followed with respect to the Arbitrator to be replaced.
The Association and the other party shall each pay 1% the fees and expenses of the
Arbitrators so appointed. All other expenses of arbitration shall be borne equally by the
parties. All hearings and proceedings held and all investigations and actions taken by the
Arbitrators shall take place in Benton County, Arkansas.

(© Should it be necessary to appoint Arbitrator Three as provided for in
subparagraph {b) above and the initial two Arbitrators are unable to agree upon Arbitrator
Three within ten (10) days, then any party may apply to the Senior Federal Judge of the
Western District of Arkansas for the appointment of Arbitrator Three.

{d) Any arbitration carried out pursuant to this Agreement shall be
governed by the applicable rules of the American Arbitration Association; provided that
regardiess of any conflict with any such rules the Arbitrators shall afford the parties a
hearing and the right to submit testimony and other evidence with respect to the matter in
question, as well as the privilege of cross-examining any witnesses presented by or on
behalf of the other party.

(e) Any Arbitrator appointed by the parties shall have not less than ten
{(10) years experience in connection with the matters at issue in the Benton County,
Arkansas area; provided however that Arbitrators appointed in regard to a dispute arising
out of matters covered by Section 5.3 hereof, shall be experienced in (in excess of five (5)
years) the management and operation of homeowner's association of similar size as the
Association.

(f) Wherever arbitration is provided for in this Declaration as a
determination of any issue, the decision resulting from such arbitration procedure shall be
binding and conclusive on the parties and non-appealable.

Section 13.11. Governing Law. This Agreement shall be construed in accordance
with and governed by the laws of the State of Arkansas applicable to agreements made and to
be performed wholly within such jurisdiction, without regard to the conflicts of laws
provisions thereof. The courts of the State of Arkansas for Benton County and the federal
courts for the Western District of Arkansas shall have jurisdiction over any and ali disputes
which arise between the parties under this Agreement, whether in law or in equity and each
of the parties shall submit and hereby consents to such courts' exercise of jurisdiction.
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WITNESS the hand of an authorized representative ofzheg: Reglamntiraitt terk
acknowledgmant date noted below. Benten County, AR

DECLARANT:

Berry Farm Associates, LLP
an Limited Liability Partnership

Mike Philip, Partner

By: M'ﬂ"{/\ ?Mf }l(JP

Heather Philip, Partner

ACKNOWLEDGMENT

STATE OF ARKANSAS . )
COUNTY OF uh%k\n&om\ )

BE IT REMEMBERED that on this day came before me, the undersigned, a Notary Public duly
commissioned, qualified and acting, within and for the said County and State, the within named Louis
R. Winski, Craig Smith, Mike Philip and Heather Philip, who stated that they were all of the Partners
of Berry Farm Associates, LLP, an Arkansas limited liability partnership duly authorized to do business
in the State of Arkansas, beings the person authorized by said limited liability partnership to execute
such instrument, stating their capacity in that behalf, and were duly authorized in such capacity to
execute the foregoing instrument for and in the name and behalf of said limited liability partnership, to
me personally known, and further stated and acknowledged that they had so signed, executed and
delivered said instrument for the consideration, uses and purposes therein mentioned and set forth.

IN TESTIMONY WHEREOF, | have hereunto set my hand and official seal this l’fS*Jf day of

Do , 2002. ‘

Notary Public

Notary Public — Arkansas ¢
WASHINGTON COUNTY %

My Commission Expiras 10-10-2008 %
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